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The enclased ruling of the Labour Tribunal, resulting from the proceedings of 4 February 2021, in the matter
of N, (s provided in accordance with section 75 of the Labour Act (2011 Revision).

Decision

The Tribunal notes that M is primarily concerned with clearing  name  To that extent, the Tribunal accepts
that (I Mav not have intentionally breached  confidentiality obligations to the Respondent However, the
Tribunal is of the view that - may not have a full appreciation for the purpose and objectives of the
confidentiality obligations and what it seeks to achieve

The Tribunal accepts that [ had no prior knowledge of the reasons why  was being terminated before [J}
meeting with [l 2™ September 2019. The Tribunal strongly discourages this sort of practice and recommends
that the Respondent familiarize themselves with best practices in employment separation scenarios That said, in this
instance, the Tribunat is of the view that it 1s unlikely the outcome would have been different even if a proper procedure
was followed

Orders/Awards
- claim for severance pay is denled.

- claim for unfair dismissal similarly fails.
Right to Appeal

Any person aggrieved by this Tribunal Decision, by virtue of the Labour Act (2011 Revision), may within
fourteen (14) days of the date of this letter of notification, appeal this Decision. The appeal application must
be made in writing and addressed to the Chairman of the Labour Appeals Tribunal. The appeal application
should provide the reasons why you assert that the Tribunal has made an error of fact or Law.

Should an appeal not be filed within the prescribed timeframe, full payment of the award will become due
within fourteen (14) days of the date of this letter.

Please direct appeals to:

Secretary to The Labour Appeals Tribunal
Ministry of Education, Employment, and Gender Affairs
2™ Floor Government Administration Building, Box 108
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Emall: LatiPaovhy
Alternative Email: ourtrbunal@dip. ky
Please be guided accordingly.
Faithful
—
Kara Connor

Labour Tribunal Secretary
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[ tntroduction - }

1. This is the Decision and Order of the Labour Tribunal (“the Tribunal®) in respect of the hearing of 8
Complaint (“the Complaint”) fited by [ the Complainent” or *EEEEEER) sgainst i formes
employer, I . . “the Employer” or “the Respondent”}. The Complaint was
heard by the Tribunal on the 24 November 2020, commencing at 9:30am via the virtual video conference
platform Zoom.

2. The Tribunal has reviewed and carefully considered the Complaint and reviewed and carefully considered
the oral and written submissions of the Complalnant and the oral and written submissions of the
Respondent. The Tribunal has also reviewed the relevant sections of the Cayman Islands Labour Law (2011
Revislon) {(“the Lew”™).

| Background J

3, -mmmwmewmmxnmmummmrmmn
4. Atthetime unpbmentmetoanmd.wumddnslntlnmdtvofa_

earning Cl per moath and working a standard / *work week.

5 On Z"Saptenwzom.-wasWto-muum-mn-wuhandedabuuawuhdto
read it. mm«addmodto-daedzds«mwmlsmtuufolhm:

“ Re: Employment Termination
oeor NN

This letter serves as officiol notificotion of termination of empioyment ot [[ENEGEGE "
immediote effect. Your Temporary Work Permit will be terminoted Immediately.

We discussed the following issue:

o It has been found that on the 23 July, 2019, I shored confidentiol

pricing tool to another IR This pricing tool is provided Line
, @s part exclusive

] mmwk%

Caymon islands Franchise Agreement with part o anboording documents singed
ov R wos o IR cofidentiolity agreement (doc. P-D-118 Confidentiality
Agreement).. “.

6 [« thet this lssue was mmwmommunnw!-mm-mmuummm-
on 2 September whereirfJJJj was terminated. This was not disputed.

7. The Complainant does not deny sending the emall message with the sttached pricing tool tofff fther. {JJj counters
m.wmmmnmammmhmhmmammm”. According
appes

to the Complainant the w ron the documents thatlll seat. Illsuggested that it might be »
frrmatting Ko that nesvent werds [feom annasdins Furthar that annther smalaves had nesvinicy sont



8. The Respondent accepts that another amployes sent the pricing tool to a customer previously and was not
terminated but says that, that employee sent the pricing tool acckientally and further that the information contained
in the tool at that time was relevant to the employee.

9. [ elained that the emall exchange between|JJi} 20d BB was uncovered at the end of August after
[l started monitering (IR emalls, with the hopes of discovering some other performance retated issues that
were brought to JJJj attention, including unexplained absences, low productivity etc.

10. The Complatnant maintains th did not know the document was l-dowment or that .aas sharing
confidential information with aven thou@. accepts that even if the spreadsheet was developed In
house it would have been confidentislity clause.

11. The Respondent maintains that [ actions expased the Company to significant risks of reputational and other
harm and that it rose to the level of serious misconduct. It was the Respondent’s position that the trust which is the
central component in an employment relationship was now irretrievably beoken.

| The law

12, The Labour Law {2011 Revision) provides:

31 (1) Subject to subsectians (2) and (3), a dismissal shall not be unfair if the reason assigned by the employer for

it is =

{a) Misconduct of the employee within section 52(1);

(B) That it is under section 52(3), namely miscondvct following the receipt of a written warning;

(¢c) That it is under section 53(2), namely a failure of the employee to perform s dutles in a satlsfactory manner
Jollowing the receipt of a written worning;

{d) That the employee was recimdant;

{¢) That the employes corld not continue to work in the position ke held without contravention (on his or on the
employer s par(} of a requirement of this or any other law; or

) Some other substanitial reason

And under the circumstances the employer acted reasonably...

52 (1} An employer may terminate forthwith the employment of an employee where the employee has been guilly of

misconduct in or in relation to his employment so serious that the employer cannot reasonably be expected to take

any cowse other than termination. Such misconduct includes, but {s not limited ta situations in which the employee
, has:-

{a) Conducted in such a manner as clearly to demonstrate that the employment relationship cannot
reasonably be expected 1o continue;

(@) Committed a criminal offence in the course of employment without the consent, express or implied, of the
employer;

{c) Behaved immorally in the course of  duties; or

(d) Is under the influence of a controlled drug (other than one lawfully prescribed by a health practitioner) or
alcchol during the howrs of  employment.

It is well established that fn a case of suspected misconduct the test of falrness is not whether the employer has provide
the emplayee guilly, and still less whether  has done so beyond reasonable doubt, but rather whether the employer
gemanely believed on reasonable grounds in the employee 's guilt. This involves a threefold tesi:

Il The smnlmwer miset seinhlich that he cominefu Aid hellove the smnlaves oulliv nf the micerndre:



3) The emplover musi have investigated the matier reasonably™
{See Halsbwy Laws of England, paragraph 651)
i this test is met. the Tribunal need only consider further whether the Employer acted reasonably in the circumstances.

"The key consideration for an employment tribunal is, therefore. the reasonableness or otherwise of the employer’s conduct,
not the injustice to the employee. In adjudicating on the reusonableness of the employer s conduct, an emplovment tribunal
must not simply substitute iis own views for those of the employer and decided whether it would have dismissed on those
Jacts: It must make a wider inquiry. to determine whether a reasonable employer could have decided ta dismiss on those
Jacts. The basis for this approach (the ‘range of reasonable responses test”_ is that in many cases there is a band of
reasonable responses to the employee s conduct within wluch one emplover might reasonably take one view and another
quile reasonably take ancther, the function of a tribunal as an indusirial jury is lo determine whether in the particular
circumstances of each case the decision to dismiss the employee fell within the ban of reasonable responses which a
reasonable employer might have adopted. If the dismissal falls within the band, the dismissal is fair: but, if the dismissal
falls outside the bad. it is unfair.”

{See Halsbury Laws of England, paragraph 642)

The Tribunal’s Findings
Decision

13. The Tribunal notes that [l is primarily concerned with clesring@llname. To that extent, the Tribunal accepts
thatj R mav not have intentionally breached il confidentiality obligations to the Respondent. However, the
Tribunal s of the view that may not have a full appreciation for the purpose and objectives of the
confidentiality obligations and w! seeks to achieve.

14. The Tribunal accepts lha;'_ had no prior knowledge of the reasons whyfJjwas being terminated before[Jijj
meeting with on 2% September 2019. The Tribunal strongly discourages this sont of practice and recommends
that the Res ent familiarize themselves with best practices in employment sepsration scenarios. That said, in this
instance, the Tribunal is of the view that it is unlikely the outcome would have been different even if a proper procedure
was followed.

| Orders/Awards

15. - claim for severance pay is denied.

15. e for unfair dismissat similariy faits.
[Appesis A

The Tribunal’s decision, enforcement ond oppeols are governed by section 75 to 78 ofdieJeligl ]
apgrieved by this Tribunal decision by virtue of section 78 of the Lobour Low moay, gl : iion of the
decision, or service of notice, appeol to the Appecis Tribunal, }

FEB 0 2001
TRIBHNA

Chairperson
Signed this 2 day of February, 2021




