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The enclosed ruling of the Labour Tribunal, resulting from the proceedings of MONDAY 24 May 2021, in the
matter of ) is provided in accordance with section 75 of the Labour Act.

* -

Decision

The Tribunal notes that section 54 of Law appears to be interpreted and/or applied inconsistently within the
Department of Labour and Pensions.

in the Summary of Facts document prepared by Senior Labour Officer ("SLO") Jason Ricketts, he states {second
to last paragraph):

‘Inote.... - “filed b complaint on the day  attended the Department, far within Vnety-day
limit. however  : had not submitted complaint form which was later submitted on the 6th September
2019.%

However, the Cover Letter to the Complaint signed by the SLO and the Director, addressed to the Respondent
and dated 4th October 2019 states as follows:

*On 6th September 2019, a complaint was filed against your organization by your former employee,

Finally, page 5 of the Complaint form bears the signature of someone purporting to be an Officer of the
Department of Labour and Pensions, indicating that the Complaint was received on 6th September 2019.

The Tribunal does not suggest or imply any wrongdoing or malicious intent on the part of the Department of
Labour and Pensions, but raises this point only to draw the Department’s attention to this discrepancy and to
recommend that a consistent approach be adopted going forward. If the Department has not already done so,
perhaps guidance from the Attorney General and/or the Labour Appeals Tribunal may prove beneficial to all.

in the present matter, whether the claim has any merits does not fall to be decided. The question is whether it
is time-barred.

The Tribunal finds that the time started to run on the date of dismissal (i.e 7th June 2019) and applying section
12 of the Interpretations Law, the window of opportunity to file the Complaint expired on 5th September
2019,
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The Tribunal finds that:

there is nothing remarkable in the fact that the Act contains a time limit for presenting a complaint of unfair
dismissal. In most, If not all, legal systems lapse of time after the occasion for grievance may result in the
application of a procedural rule denying a remedy for the infringement of a right. There are sound policy and
legal reasons for imposing time limits: the promotion of social, economic and political stability the attachment
of legal certainty and finality in disputes; the recognition of evidential procedural and other practical
difficulties in achieving a fair and just solution of a dispute long after the event. Further, expectations that no
legal action will be taken may be legitimately and reasonably formed and acted upon in good faith by potential
respondents who change their position. * (Mr justice Mummery, Biggs v Somerset County Council [1995]
UKEAT 995_94 2302)

The Tribunal also accepts the Respondent's submissions with respect to severance pay as set out in clause #9
and 10 above.

The Tribunal dismisses the Complainant’s claim for Unfair Dismissal and Severance Pay on the ground that the
Tribunal does not have jurisdiction to hear it.

Orders/Awards

The Complainant’s claim for Unfair Dismissal is dismissed.

The Complainant's claim for Severance Pay is similarly dismissed.
Right to Appeal

Any person aggrieved by this Tribunal Decision, by virtue of the Labour Act may within fourteen (14) days of
the date of this letter of notification, appeal this Decision. The appeal application must be made in writing and
addressed to the Chairman of the Labour Appeals Tribunal. The appeal application should provide the reasons
why you assert that the Tribunal has made an error of fact or Law.

Should an appeal not be flled within the prescribed timeframe, full payment of the award will become
due within fourteen (14) days of the date of this letter.

Ptease direct appeals to:

Secretary to The Labour Appeals Tribunal
Email: Lat®govky Alternative Email: labourtribunalk@dip. ky

Please be guided accordingly.
Faithfu
£ .

Kara Connor
Labour Tribunal Secretary
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| tyTRODUCTION

1. This is the Decislon and Order of the Labour Tribunal (“the Tribunal") in respect of tha hearing of a Complaint {"the
Complaint”} filed by | * {"the Complalnant” of ‘) agalnst| former employer

', "the Employer” or “the Respondent”). The Complaint was heard by the Tribunal on the

24" May 2021, commencing In the afternoon via the virtuat vldeo conference platform Zoom,

2. The Tribunal has reviewed and wefullv considered the Complaint and reviewed and carefully considered the oral
and written submissions of the Compiainant and the oral and written submlssions of the Respondent. The Tribunal
has also reviewed the relevant sections of the Cayman Islands Labour Act (2021 Revision) (“the Law”).

| BACKGROUND

l i I

-

4.

was employed with'  from the

was employed in the capacity of an , €atning

| PRELIMINATY MATTERS \ ) - D B

5. ‘The Tribunal allowed the parties to address the Respondent’s submission that the Complainant’s clalm was filed out

of time.

1

6. Mr Smith, Counsel for the Respondent, argued that the Law spécifies that a complaint of unfair dismissal as defined
in section 2 of the Law must be'filad with the Director within ninety days of the date of dismissal, pursuant to section
54 (1) and {2). Further, rgued that the Law does not provide the Director the power to accept a complaint filed
after the ninety days for any reason,

7. MrSmith on behalf of the Respondent, submitted that:

i
Compllalnt is one of unfair dismissal.

Complaint states that  2mployment was terminated on 7** June 2019 as corrobarated by
tha evidence. I
The Diractar’s cover letter to dated 4 October 209 states that the Complaint was received by the
Department of Labour & Pensions on 6* September 2019 (as corroboratec! by the evidence).
The section of the Complaint form signed by . designated for Official Use Only, states that the
Complaint form wa} recaived on 6% Septeraber 2019}
Applying the computation of time as pfovlded for in section 8 of the Interpretation Law (1395 Reviston),
ninety days from the 7* June 2019, Is the 5" Septem er 2019,
Section 54(1) and (2) of the Law as read with section of the Interpretation Law (1595 Revision) provides
that ... Compialnt s out of time and the Tribunal does not have jurisdiction to hear the
Complaint.



10.

11.

12.

The Comgplainant srgued that the 7" June 2019 should not apply as the effective termination date because did
not receive a written statement of termination as required by Law. However, Counsel for the Respoadent countered
that, pursuant to section 12 (1} of the Law, 3 written statement ~f termination is only required upon request by the

Employee and further, the email conversation thread between ... _ - {which forms part of
the Complainants written submissions under the subject 'Classes cancelled?’), is sufficiently explicit as to the
Complainant’s termination from The email exchange is as follows:
Tol
..  have received numerous messoges from concerned . asking why oll of

3 i early as Sundays closs{june 9" 2013) which wos full plus wait
list. Please can you provide me with the reason for this so | can provide such members with the answers
they seek.

The reason is that you no longer work for You con exploin that how you like

- -..—, thank you for confirming this.
i would hove expect {sic) to be notified of my termination in person or writing prior to it hoppening

Further, the Respondent argued that pursuant to Section 40 of the Law as read with section 51 of the Law, the
Tribunal does not have jurisdiction to consider the matter of severance pay Or nterpretation, the Law provides
that an employee who completes in aggregate of one year or more is entitled to severance for any reason, save for
instances of a fair termination as set out in section 51

The Respondent’s submission was that a Tribunal can only consider the question of unfair dismissal if a Complaint s
properly initiated (i.e in the present matter, duly filed). Therefore, if the Complaint for unfair dismissal is out of time,
the Tribunal cannot consider the question of unfair dismissal and hence the Complainant has no claim to severance
pay. It is the Respondent’s position that the Law does not specify a time limit in section 40 because the Law
anticipates that Unfair Dismissal and Severance Pay would be dealt with together,

The Complainant had no further comments on this point

The Tribunal briefly entertained the Respondent’s following two points before a brief adjournment to consider the
preliminary matters:

+ That the complaint was primarily a commercial dispute and therefore outside the jurisdiction of the

Tribunal; and
¢ That had effectively waived all rights to any legal claims against 2 P
pursuant to the terms of an Agreement of Sale and Purchase dated .a few days after the

Complainant's termination date).



{ THE LAW

13. The Labour Law {2011 Revision) provides:

2 ‘complaint’ means a formal complaint made to the Director under section 46 or 54.

12 (1) Where an employer has, subsegquent to the expiration of an employea's probation period, terminated the
employee s employment the $mployer shall upon a request being made by the employes at any time within fourteen
days afier the termination of that person’s employment, furnish within fourteen days 1o the said employee a written
statement of the reason for the action, and if the employee so0 requests send a copy thereof to the Director.

40 Every employee whose term of continuous employment with an employer and any predecessor-employer has In
aggregate exceeded one year is entitled to receive, in addition to any other payments which may be due to that

employee, upon terminati d’ that person’s employment b that person’s employer for any reason, other than a
dismissal which is within (@), (&) or (c) of section 51(1), severance pay, being payment in money
calculated in accordance wﬂh this Part.

54 (1) Should any questions larbc as 1o whether an employee has been unfairly dismissed, the emplopee may seek a
resolution .o the questlon by  filing a complaint of unfair dismissal with the Director.

(2) A complaint under subsection (1) must be filed within ninety days of the date of dismissal

31 (1) Subject to subsectlons (2) and (3), a dismissal shall not be unfalr if the reason assigned by the employer for
ftls—
(a) Misconducs of the employee within section 52(1);
(b) That it Is under section 52(3), namely misconduct following the receipt of a written warning;
(c) That it is under :ccnon 53(2), namely a failure of the employee 1o perform his duties in a satisfactory manner
Jollowing the receipt qf a wriiten warning;
{d) That the employee was redundant;
() That the employee could nol continue to work in the position he held without contravention {on his or on the
employer's part) of a requlnmem of this or any other law: or
@ Some other substantial reason

And under the circumstances the employer aeted reasonably...

52 (1) An employer may tcm':bwfe  forthwith the employment of an employee where the employee has been gullty of

misconduct in or in relationto his emplaymeni so serlous that the employer cannot reasonably be expected to fake

any cowrse other than remtnatiou. Such misconduct includes, but is not limited to sttuations in which the employee

has:-

(a) Conducted. Jn ssich a manner as clearly to demonstrate that the employment relationship cannot
reasonably be eapemd fo continue;

(%) Committed a criminal offence in the course of employment without the consent, express or implied, of the
employer;

(c) Behaved immorally in the course of . : duties; or

(@) Is under the b;ﬂum%c of a controlled drug (other than one lawfully prescribed by a health practitioner) or
alcohol during the hours of = employment.




I ‘THE TRIBUNAL'S OBSERVATIONS, FINDINGS, RECOMMENDATIONS AND DECISION

14. The Tribunal notes that section 54 of Law appears to be lnterpreted andfor applied inconsistently within the
Department of Labour and Pensions

¢ Inthe Summary of Facts d;:)curnent prepared by Senlor Labour Officer (“SLO"} stotes {second
to last paragraph):
“I note | filed  complainton theday  attended the Department, far within her ninety-day
fimit, however  had not submitted  complaint form which was later submitted on the 6% September
2019.7

¢ However, the Cover Letter to the Complaint signed by the SLO and the Director, addressed to the Respondent
and dated 4™ October 2019 states as follows:

*On 6% September 2019, a complaint was filed ogalnst your organization by your former employee,

+ Finally, page 5 of the Complaint form bears the signature of someone purporting to ba an Officer of the
Department of Labour and Pensions, indicating that the Complaint was recelved on 6* September 2019.
i
15. The Tribunal does not suggest or imply any wrongdoing or malicious Intent on the part of the Department of Labour
‘and Pensions, but ralses this point only to draw the Department’s attention to this discrepancy and to recommend that
a conslstent approach be adopted going farward. If the Department has not aiready done so, perhaps guidance from
the Attorney General and/for the Labour Appeals Tribunal may prove beneficial to all,

16. In the present matter, whether the claim has any merits does not fallto be decided. The question is whether it Is
time-barred.

17. The Tribunat finds that the time started to run on the date of dismissal {i.e 7* June 2019) and applying section 12 of
the Interpretations Law, the window of opportunity to file the Complaint expired on 5* Septamber 2019,

18. The Tribunal finds that:
]

‘there Is nothing remarkab.'e in the fact that the Act contolns a time limit for presenting a complaint of unfair
dismissal, In most, if not aIL legol systems lopse of time after the occoslon for grievance mey result in the
application of a procedural rule denying o remedy for the infringement of a right. There are sound policy and legal
reasons for imposing time limits: the promotion of social, economic and political stabllity the attachment of legal
certainty ond finolity in disputes; the recognition of evidential procedural and other proctical difficulties in
achieving o fair ond just solution of o dispute long after the event. Further, expectations that no legal action will
be takens may be legitimately and reasonably formed and oc| d upon in good foith by potential respondents who
change thelr pasition. stm

{Mr Justice Mummery, Biggs v So at County Council [1995] UKEAT 995_94_2302)

19, The Tribunal also accepts the Respondent’s submissions with respect to severance pay as set out In clause #9 and 10
above.

20. The Tribunal dismisses the Complainant’s claim for Unfair Dismissal and Severance Pay on the ground that the
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| ORDERS/AWARDS

21. The Complainant’s claim for Unfair Dismissal is dismissed.

22. The Complainant’s claim for Severance Pay is similarly dismissed

| APPEALS

The Tribunol's decision, enforcement ond appeols ore governed by section 75 to 78 of the Labour Low. Any persons
aggrieved by this Tribungl decision by virtue of section 78 of the Labour Law moy, within 14 days of notification of the
A orsem'ce 0 e, oppeol to the Appeals Tribunal,
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