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Labour
Tribunal

CAYMAN ISLANDS GOVERNMENT

29 May, 2023

I ' [T PRGN T e
The enclosed niing of the Labour Tribunal, resulting from the proceedings of 4 April, 2023, in the matter of
IR - »oed i sccedance i secion 15 e Lbour A

(Declsion | : 3

Via Emall

The Tibunal Chalrperson finds that IENWNE was unfairdy dismissed from his employment with [N
_andshouldbapaldacoordmglyhmfomnfalrdsmissalandumnoepay

Ordersiawards |
The Tribunal orders SENGEINENNNGEEE tc ooy SN for Unfair Drsmissal in accordance with
section 55 of the Labour Act in the amount of one week's salary for every year worked since February 2009 to

Deacember, 2011 (11 years) In accondance with Section 41(2) of the Labour Act regarding computation of severance
pay, [JJJ shovtd be paid one week's salary for every year employed with the company

| Right to Appest |

Any person aggrieved by this Tribunal Decision. by virtue of the Labour Act may within fourteen (14) days of the
date of this letter of nolification, appeal this Decision The appeal application mus! be made in writing and
addressed to the Chairman of the Labour Appeals Tribunal The appeal application should provide the reasons why
you assert that the Tribunal has made an error of fact or Law

Should an appeal not be filed within the prescribed timeframe, full payment of the award wili become due
within fourteen (14) days of the date of this latter.

Please direct appeals to:

Becretary to The Labour Appeals Tribunal

2™ Floor Mid Town Plaza

Eigin Avenue, George Town

Grand Cayman KY1-8000

Cayman Isiands

Tel: (345) 945-8980

Emall. Laf@ooyky Alemative Email: lsbourtribunaiifedio ky

Pleasete g accordingly
F .
Kara

Labour Tribuna) Secretary

2 Foor, Mid Sown Plaza_ Eigin Avenue, P O. Bon 2182 George Town
George Town, Grand Cayman kY1 1105
Direct £t {345) 244 4015 Dwrect Emait: fam connriamuly. Labour Trdunal General Emall: iplpur et i sy oy




| ntredusiton ]

1. This is the Décision and Order of the Labour Tribunal (“the Tribunat™) In respect of the

comptaint”) fiied by (“the Complatnant” or **) against Ilformer employer,
(or “the Employer” or “the Respondent”). The Compilaint was heard by the Tribunal on the 4/4/2023, commencing at
10:00am In the Large Conference Room of the Department of Labour a €Elgin Avenue,
Grand n. IR wes represented by @ sttorney s represented by
attomey

2. The complaint was filed in this matter by the Complainant on 21 December 2021 and the Tribunal has reviewed and
w«utymmmnmmmmwwmmdmwmmmmm
by the Empidyer. in reaching this decision the Tribunal has olso reviewed and considered the swom evidence of the
Complainant who was absent from the Tribunal.

3. Onthe day of the Tribunalof Aori 4> 2023 at8:253m, Attorncy [NNENII - NN v fother
documentation to the Secretary for the Tribunal for consideration, it is unknown to the Teibunal If this information

was shared with the Complainant and (] lega! counsel. :
|
[ 8ackground ]
On December 21} 2021, iwed a complaint with the Department of Labour and Pensions (DLF) slieging
dism

au issed from [l post on Dacember 15, 2021 as a [ wt

In the termination letter to It & stated by the mw-ﬂlat.vetbalvﬂtmm-sw;!
onmmmmwﬂmmwammmhwm.momhwéml

stated in the letter thatllJE had received numerous wamings bath verbally snd

ance of duties. The company dismissed [l in accordance with 52 (1) (a) of the

staff shout in
In writing regarding Ort-
Labour Act [2021 .

N 525 g empioyment was terminated without warning snd [J]is now cisiming untair dismissal and severance
Pay.

[!umrfdﬁvl.dmu i

4

In explaining his comments made to Il supervisor, [T expressed that ]} bad no intention of threstaning or

m supervisor and that [verbal expressions have been misunderstood. However I ststed that

on severa) occaslons that the last supervisor who behaved in the sams disrespectiud

B was fired and had to leove the istand. Consequently becausa of these disputes, [l ctatmed

continued to beldisrespectful to Jll whichllll complained on several occasions to the HR Manager tn person snd via lext

messeges. The(Tribunal noted that no evidence was provided in this regard from elther panty of testimony from the HR
Manager confl receipt of the complaints.

[ ] the hearsay evidence that has been provided in support of the atiegations of il threatening ]
supervisor and falso rejects that sny verbal wmmmmwmwmwm«m-wlmmdm-m
m i
| [ compiaints and warnings regarding{vork performance dating as far back a5 2010 to
2016, where It|was noted by the Tribunal that nothing was documentad on file within the lsst tweive months offiii]

termination. no evidence was provided of any conversation 2s a verbal warning  or 3 written waming of
Page 2
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B work performance. Rt was also noted that at no time wes [ wettten to w-am
ortha mm.uwm-

recent times
threstening Il

mlﬂedo'

ML serious siiegationstagsinst [where IR met and spoke with 8 number of team members to
obtain feedback on the events that transpired. This consistad of three mambers of staff in which they stated their opinion
on how to [superviser. it was noted by the Tribunal, that the 00O did not seek the same feedback

from or stiow for [ to provide a response to the stlegations.

I coriemed that a disciptinary meeting was heid with R on December 14, 2021 In which the metters of concern

with HR | were then discussed. IR confirmed that st no time prior to this mesting was he provided the

audmwm.muuubuwmmmmmu.m«m of [ non-
]

performance of tiowever, [ wos sroviced at this meeting with sn uitimatum that if lllwas to “spologize
solll supervisor| . this woutd sevellill job. JIJI vressed thot [l did “not know” what Il was
MWMMMMMMMWM.WWMW the next 38y

[ The Law ]

Dismissal for good cause

51. (1) Subject mmandm.-mmummmnunmmwmwwnu—
() misconduct of the employee within section S2(1);

{bythatit ls section 52(3), nsmely misconduct following the receipt of o written waming;

{c) thatitis mmwmdmwupmmmmmmmm
following the of 8 writien warning:

{d) that the was redundant;

{e) that the em could not continue to work In the position that persan hald without contravention (on that person's

oronthe ’ s part) of & requirement of this or any ather law; or
() some other I reason of 8 kind which would entitle 3 reasonable employer to dismiss sn employee holding the

position which the employee held, and under the circumstances the employer acted reasonably.

mmmmwmwamwmtmmmwmmmuummm
cirusnstances constituting the redundancy applied equaily 10 one or more other empicyees in the ssme undertaldng, who
mwpmwnduwmmmwuuwmmmmmwm

employer, and —

(a) that those wwmmunammummmmummummmv
oflhempeddl Law {2015 Revision) {Caymanian status, permanant residence and work

permite); and .
u)mnmmmmmmwhmmaamm«w
procedure mmmlmmmem;ﬂMammmﬁmm

or procedure in MMMbrdemmmthWuum

{3) The M«mawmmwwmmmammmnmhmm
with equity substantial merits of the case having regard to ofl the dircumstances.




Termination hﬂl’tbmnﬁlﬂ

Sz.mmmpb&tmwwmbnmm:wwdmmpmmmmmsmma
mlxonducthorgn retation to that person’s employment 5o serious that the employer cannot reasonably be expected to
take gny course other than termination. Such misconduct includes, but Is not fimited to situations in which the employas
has —

{a) conducted unfnsdm in such a manner as clearly to demonstrate that the employment cefationship cannot reasonably
be expected to continue;

lb)eomnlm.&imhdoﬁunehuncwmdempbmmmmmemm express or impliad, of the employer;
(¢} behaved immorally In the course of that person's duties; or

{d) ks under the nee of a controlled drug (other than one awfully prescribed by a heatth practitioner) or alcohol
during the hours pf that person’s employment, '

(2) Where anem commits misconduct in or [n relation to thet person’s employment that Is not sufficiently serious
to justify that person’s employer terminating that parson’s employment under subsection (1) but ks such that the
employer cannot reasonably be expected to tolerate 2 repetition, the employer may give the employee 3 written warning
whldtsha!ldewpetMmkwMuahmpeaofvdﬂdnﬂnmhghghnnmdm«thucﬁontlnemplonr
intends to take In the event of any further misconduct.

{3} Where an emplayee has been given a written waming under subsection (2], if that person, within tweive manths
folbmmnfelptofmamlnmm commits miscondutt of any kind in relation to that persan’s work, the
employer may terminate the employment of the employee, or take such other action as may have been specified in the
written warning, without further notice.

{4) For the svoidance of doubt, misconduct Includes, but is not limited to, absenteeism,

Termination for fatlure to parform duties in satisfactory manner

53. (1) Where an employee Is no longer performing that person’s duties in & satisfsctory manner, the employer may give
the employee a written waming which shall dascsibe in what manner that person’s performance is unsatisfactory snd state
the action the employer Intends to take in the event of continuance.

{2) Where an employee has been given a written waming under subsection (1), i that person does not, during the perlod
of one month following the receipt of the written waming, commence performing that person’s dutles in a sutisfactory
manner, the employer may terminate that person's employment at tha end of that one month periad, o after the end of
that period take such other action as may have been specified in the written waming without furthar notice

[}
[ The Tribunat’s Findings

it was noted by the Tribunal that no written wamings were on Bie since 2016 regarding and [ work
performance. didnotoutﬁneanvspe:iﬁcdenmabout—m-pufounu uties other than a
mhrmtowhl-tmonﬁbms rs prics. JI could have written to I outining {il] nonperformance of
duties, explain what was expected and be given an opportunity and a pericd of time to Improvs otherwise [l
needed to uniderstand the consequences of non compliance of this which included dismissal of employment.
Forewaming of the penatties of actions or of non-pecformance are key steps 10 managing employees.

When in early .ﬂnmm”mrswm-m‘weniaacmmdof threatening behavior
towards ([l) supervisor, why were the matters not addressed immedistely If they were considered of such a sasious nature

' K

(grounds for immediate dismissal). Termination did not occur untif several weeks later.




IR s1atec he brought his concems to the artention of the HR Manager and st no time & medistion snd or meeting
was haid to the complaints of both the complainant or even the superviser. Unfortunately the discussions heid

MW“WM not addressed until a disciplinary meeting was held a manth tater In which[Jlil

I was asked Without notice 1o spologize forffJoctions.

The allowance to for an “spology” mm:mmmmnmmunmmu ona
mediation and procass of moving tha working relstionship forward ~on the one sided beflef that
had acted inappropristely. However I caimed ] could not apologize for something [licid not "o or say” at
this mesting. It was then decided on the following cay by[JJJJJ that JJJJJJJJJ would be terminsted by resson of gross
misconduct 52 (1)  of the Labour Act (2021 revision).

]
When considering the principlas of natural justice, a person should receive 8 falr and unblased hearing before a decision
Is made that will afiect them. Tha three main requirements of natural hustice that must be met in every case
are: adequate falr haaring nd no biases. Most importantly b person should be informed of the afiegations against
them and be an apportunity to answer those sllegations in an adequate time frame and setting snd not be subject
be given an ulthmiatum without notice.

The Tribunal has }to take into account the relevant considerstions of this case along with the extenuating crcumstances
and disregarded the imelevant evidence provided. [ had ro current warnings on flle regardingil]l work
poRsimeRe . was not provided byfJJJJJJf with the detall threataning encounters withlll supervisor o respond

-waafmwmym.mw

8l in order that [l could respond/explain/rebut as this was not provided by the company JIII

| Decision

The Tribunal Chairman nmm-mmmdmmm-mmmm_
R = d should be pald accordingly in Law for Unfale dismissal and severance pay.

| Ovders/Auards

The Tribune! m_wm-mwwmwmwm
section 55 of the Labour Act in the amount of one weeks salary for every year worked since February 2009 to
Decamber 2021 {11 weeks). In accordance with section 41 (2) of the Labour Act regarding computation of

sevempavi should be paid one weeks salary for every year employed by the company.

[t pven ' |
The Tribunal” hmmmmm”mﬁwn#ﬂumw

Section 78(1)

Nwwwnw
dal&thﬂuMmamﬂMwﬁmmmmmwm

(b] the service of a remedial notice;

(c) any decision of a Labour Tribunal that his dismissal was fair; ,
(d)myuhwohwnhmlwmmwummmor )
(e} on mdawmmammdd\oddbamadq !




may, within (IJ? fourteen days of notification of the decision or service of the notice, appeal to the Appeals
Tribunal:

Provided that an employee may appeal an award of less then five hundred dollars where he dalms thet the
sward have ed five hundred doilars.

[}

1

(2) An appeal uhder subsection (1) is brought by giving notice in writing to the chairman of the Appeals Tribunal.
(3) The giving of & notice of sppesl pursuant to subsection {2) operates as a stay upon any award made by &
I.abourTrlhuna

{4) The notice o appeal under subsection (2) shall also be served upon a tabour Tribunal and in thelme of an
appeal from a on of a Labour Tribumal upon a complaint, upon ail persons who were invited to appear
before a Labour Tribunal under section 75{6).

(S)}Upon r«:dﬂt of a notice the Chalrman of the Tribunai shall fix a date for the hearing of the appul, being not
less than one njonth nor more than three months from the date of his recelpt of the notice of appeal, and shall
give notice of that date forthwith to the appellant and to all parties who were entitled to receive the notice of
appeal pursy It to subsection {4).

(6) All persons to receive the notice of appesl pursuant to subsaction (4) shall be entitled to appear at

and be heard upon the hearing of the appeal, or upon any adjourned hearing.
!
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