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| Background |

In connection with a complaint of unfair dismissal by —the “Employee”), against
BN the “Employer”), following a hearing on 28t January 2021, the Labor Tribunal {“Tribunal”} in its
decision dated 22™ February 2021 {“Tribunal’s Decision”), found that:

Whilst the Tribunal can look at the letter from Il and accept that [l had a genuine belief that il
B v a5 guilty of serious misconduct, the Tribunal was incapable of finding that such belief was
. formed on reasonable grounds. That the lack of oral evidence on behalf of ] at the Tribunal
hearing, the absence of written statement from the Accountant and evidence heard in submitted
voice recordings, contributed to the Tribunals inability to find that -bellefs were formed on

reasonable grounds.

The Employer has not satisfied the Tribunal that the termination was reasonable in the
circumstances and therefore the Tribunat found that was unfairly dismissed.
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Consequently, the Tribunal made the following awards in [N favour:

e Unfair dismissal compensation,
e Total award-

In calculating period of employment, the tribunal found that {Jlwas employed
on 217 March 2016 and dismissed on 3" March 2020. Thatjiilij contract is silent on required notice
period and as a result -notlce period Is one month being the time between pay dates. Therefore,
for the purposes of calculating (NI award, the Tribunal determined that. true date of
termination was the 2™ April 2020 being one month after wrongful termination.

e Severance pay s -

| Grounds of Appeal |

1. The Appeliant submitted Grounds of Appeal by email on the 3" March 2021 in the following terms:

“We wish to appeal this matter as the Labour Tribunal initially engaged _
the other Director in this matter but in the latter part left [illfout and redirected emails to
myself. Il the one who was handing the matter. However i} never got notified of the
hearing. As such [lllwas not awarded the opportunity to defend, justify and or bring clarity
to the matter.

2. The Ground of Appeal submitted via email, was confirmed at the Appeal Hearing by the Appellant who
further submitting that, the Department of Labour and Pensions did not provide the Notice of Hearing
to the appropriate contact at the Employer and as a result, the Employer was unrepresented at the
Tribunal Hearing.

3. The Appellant submitted no grounds of appeal against the findings of the tribunal.

r Decision of the Labour Appeals Tribunal

4. This Appeals Tribunal, having reviewed the decision of the Tribunal and the evidence presented before
It, as well as the evidence presented at the Appeal Hearing, finds that:

a) the Appellant was in fact provided with reasonable notice of the Tribunal Hearing. On the
Appellant’s own admission, It was conirmed that the Notice of Hearing was sent to the
Managing Director of the Employer who is responsible for human resource matters and that it Is
not uncommon for the Department of Labour and Pensions to contact that Director in relation
to matters being dealt with by the Department. This Appeals Tribunal notes that the Tribunal
also acted reasonably in adjourning the original hearing, which was set for the 21 January 2021,
but after seeing that the Employer was not present, agreed to postpone the hearing to a later
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date to allow for further notice to be sent to the Employer. The subseguent hearing was held on
the 28 January 2021.

b) the Tribunal sufficiently considered the evidence before it in arriving at its decision;

¢} the Tribunal applied the available facts to the appropriate law in arriving at its decision,

d) the Tribunal’'s decision is correct based on the evidence presented to it.

4

The Appeals Tribunal notes that no grounds of appeal were submitted to challenge the findings of the
Labour Tribunal,

6. Accordingly, having considered this matter, this Appeals Tribunal upholds the Decision of the Labour
Tribunal.

7. Inrelation to the Tribunal’s award to the Employee, the award is hereby amended only to correct a
miscalculation In the total amount awarded. The Tribunal's total award was stated as SN 4

weeks severance pay at SR us S The total amount is correctly
calculated to be S|IEEGEG
Right of Appeal I
Appeals to Grand Court

79. {1) An appeal may be made to the Grand Court from a decision of the Appeols Tribunal upon a point of
act only.

{2) Subject to subsection (1), no decision of a Labour Tribunal or the Appeals Tribunal shall be open to
challenge or review in any Court of Act upon any grounds whatsoever.

{3) An appeal pursuant to subsection (1) shaill not operate as a stay of any award, order or decision of a
Labour Tribunal or the Appeals Tribunal, or of the effect of any notice, unless the Grand Court so orders.

{4) An application for a stay shall be made by ex parte application.

{
Deputy Chairman
02/November/21
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| mtroduction 1

1. This is the Decision and Order of the Laboyr Tribunal (“the Tribunal®) in respect of the hearing of a
Complaint {“the Complaint”) filed (“the Comptzinant” or [ ) 2cainstiiliformer
employer, “the Employer® or “the Respondent”). The Compilaint
was heard by the Tribunal on the 2™ November 2020, commencing at 9:30am via the virtual video
conference platform Zoom.

2. The Tribunal has reviewed and carefully considered the Complaint and reviewed and carefully considered
the oral and written submissions of the Complainant and the oral and written submissions of the
Respondent. The Tribunal has also reviewed the relevant sections of the Cayman islands Labour Law (2011
Revision} ("the Law”).

| Background |

3. IR ~os emploved by the Respondent from 17% January 2003 through to 19% May 2020, Atth.tin'
employment cama to an end, [l was working in the capacity of & Geteway Lead and eaming CI per
month,

4. According toflll most recent quartarly performance evaluation, on or sbout 11* March 2020, it was determined that,
based on JJ] pesformance over that period, the Complainant was “meeting expectations.”

5. The Respondent alleges that the Compisinant was issued a Performance improvement Plan on or about 30™ March
2020 in relation to, at least in past, [ attitude. Howevear, this Performance Improvement Plan was not provided to
the Tribunal and the Complainant adamantly refutes this allegation.

6. The parties agree that there was an aitercation on 4* May 2020 between the Complainent and aco-workef.
R that took piace in the afternoon at or about 6pm in relation to 3 company vehicle,

7. tn o letter signed by [N <o DENEEEERENNN - cayrman ksiands, dated 19™ May 2020, the

Respondent alleges that the Complainant was the aggressor:

“ On March 30, 2020 you were placed on o Performance improvement Plan to correct issues surrounding
your performance. The Performance improvement Pian set forth multiple creas In which you were faliing
to meet performance expectations, including, hnmr.ﬂmhdao‘aunandcmm. On May 4,

you ignored this warning abg - ond engoged In serious misconduct during an
aitercation with your co-worker

on Moy 4, I fied o comploint with Ing that you shouted ot about the
vonffjf) hod been driving, yeliing expletives offJJJJj ond threotening Bl with violence.

conducted an investigation of the incident, which receNing written statements from you,

B oo, onc of the witnesses to the {our emphasis odded]. After reviewing off the
statements, it wos determined thot you were the agy in the oitercotion ond that you threatened
four emphasis added]. This behaviour is considered gross misconduct, ond pursuant to the
Termination provision of your employment ogreement, specifically Clause 3.2(a), hos the right to



terminate your employment with immediate effect. Therefore, your employment will be terminated
effective Moy 19, 2020.

Youhavetherighttoappealwsdmm!nwﬂtmgro-wfthoh?daysofmdcteofmk
letter.

Any outstanding selory, notice, and vacotion days will be paid to you via cheque. You are required to
submit ol Company property thot may be In your possession.

Kindly acknowledge recelpt of this letter by signing the attoched copy. *

1. An unsigned place of correspondence, representad as and presumed to be a statement from-
states:

“After | came back in the office (ll [i.e. -) approach me In an very angey way, this wadjjjj]
words don’t drive back my | van agaln or else me an you going to have things. ) said what you
talking about . sald again me and you falng to have things and | am going to show you something 1o

So | sald & you going on like your horn longer than snybody else that’s why you want people to
ke agraid of you, you going like its your can why you a go on like that.

I s2id am going ta show you something. So | said what Is this for why you a go on like that [l said you
golng to know, | going to show you something ! sald me and you don’t have anything | don't even talk to
you from moming | make sure | avold you. He sald again you see you 1 going to show you
somaething.

Then | say to JJJJif you have problem at your yard let it stay at your yard don't bring it to me. Then.
said you Is my problem.

So when | realize its getting cut of hand | sald you can’t do me nothing, so .uid | can't do you nothing
watch and see so | said tatk you a talk you can’t do me nothing. JJsald ask Cayman people about me, ask
them and they can tell you wholllllis.

I sald | dor't need to ask people nothing because you can't me nothing. fJJ satd okay, okay ! can't do you
nothing | don't have to da you anything, | ago make me friend dem do it. Now 1 sald you can't make
nobody do me nothlna. sald watch and see no, watch and see. Then | said if you let anyone do me
anything am coming for you.”

2. An emall dated 6* May 2020 trom IR o W . : copicd 1o RN under the

subjact heading of ‘incident Report on May 4, 2020 states:

71 Just want to state what | have witness in the incident betweer NN and DD o
Msy 4 2020. Myself and had just exit the company van while going tru the warehouse [
was verbally attack be [lvords was “why th4expletlve you drive my van for" [} i relstion
says to[ll Is it your expletive van® <o they keep on arguing with each other, [l say “do you think
you're 8 bad man you need to go and ask around Cay‘man who | am” [ s3ys “am not afraid of you
because the most u can do Is kill mel So Mﬂvv{as'ldm'thavetotoudnyoulmwmslnand
nephew who can do that for me” reply was “If anything happan to me you will be heid
accountable forlt’then-mme nd went in the office, | tried to calm things down
but it wasn't working, this was told to me suparvisor.




3. TheCompiainant admbts to being involved in the verbal altercation but in the llllllincident Report’ he prepared dated
8% May 2020, I suggests that{R was the first to use expletives and become aggressive:

On Monday the 4% of May 2020 at appraximataly 6:12pm en incident arose between NN«
colleague and mysel! (NN Thhomnadnﬂu-mmtlnoummama,uun.
van that | would normally drive home due to Covid19 road blocks. This van was driven out by

Just prior to my departure from the office for the day. Upon his return | asked “why would you drive out
the van that | would usually drive home”, IR tumn responded by using profanity and saying “t
didn’t drive out the van & was our other colleague|JJ R «hom both return to the office
together.

| replied to-indlcatlng “that | saw [JJjjJj driving the van” we both exchange words however
during this exchange [lfseemed to be getting more aggressive injbody langusge. The argument cease
as another collsague INNEENNE escorted [NIIR into the Imports office.

4. During filtestimony, [N siso said that bothJilfend
serlously because people say things they do not mean when thay are angry.

s. [ ssid that on the eversing of the 4% May 2020 [l got a call from [IREIIIIho told B thot Ml was in 8
varbal altercation with the Complainant whecein [Jlhed been threatened and thatfillwas going to fite a police report.
. <1 e thatlll tolc MENENNNER hst () wouid have to make the decision on llown as to whether or not
10 make a police report but that{jjassured IR tillwould look Into the matter right away.

6. On 5* May 2020, NN catie (NN RN - ; IRERRRRNNRNY i cdiote and
) sald was at least within hearing range of the verbal attercation along with
ieto the office. asked [Jvhether JlJ had spoken to sl of the witnesses Including I
whidl—mpondtdm

1-aldﬂ|at-tdd.that athoughff heard the arguingllliwas not paying attention. [JJj confirmed
that there was a lot of shouting but that [JJ] did not know if any threats had been made.

nged threats butthat.dld not take it

8.

that [ fvst told I that had confirmed to Il ehat I had made threats
towa LAs® cled o0 sand the Complainant hckhmewhen.mmdht
the stant of [l shift, so that they could look into the matter.

According to IR approximately 2 hours later, when the Complainant arrived, SNl asked to speak with
mm_m-mm with the decision. When recapping with I the
evidence that was obtained from the inquiries made, [l now denied that any witnesses confirmed
that threats were made.

10, ified veryupsettolenrntht- now relsying a different varsion of the outcome of
ummumuum-wu-lm veey confused and that [JJllhad to go home
until they could properly look into the matter.

11. [0 v B as visibly upset mmmmyim other than suggesting thot I shold

be sent home akso, i [JJ] was going to be sent home.
l




n.-sald thatw Inant was providing a verbal recollection of the 4% May Incident ¢
admitted to saying t houtd ask around Cayman aboutfiiilibecause v ovid Jearn that{Jjj was
a very poaceful person. clalms thatjjjjieo!d SR he Sl coubted RIS would have Interpreted
such » statement in that manner and that it was more likely that [Jvould interpret that as a threat. The end result
of the meeting was that as semt home for the day.
¥
13. The Complainant testified that[Jjreported to work on 6% -8 May as usual. Thaton the 6 May 2020 [l] attended a
meeting with [l supervisor snd IEEEEERwherein tzed to each other and to [ There were
during that time and neither have there been any

no further incldents reported betw:::- and
reports of haracsment or violence si was terminated for the 4™ May incident.

16, I 510 tha B ceceived & callfrom (ERCn 6" May stating thatlll had tearned that [N
was now denylng that threats were made but thatiillhad in fact told{ I that threats were made towards
I B < ovisec [l to write a letter to the interim HR Manager satting out the events in [llown words.

l.s-sald that lllbecame convinced that the Complainant was guilty of serfous misconduct on the bas
ce and upon learning of a previous matter from earlier in the year In relation to
performance and behaviour towards [ll co-workers (attitude). No evidence was provided to the Tribunal in relation
to these previous matters. The Complainant denied that [Jjhad recelved any previous written warning and this was
not challenged by the Respondent.

16.- confirmed tha.dkl not disclose to the Complainant who the witnesses were that provided evidence In
this case that was relled upon in making the decision. The Complainant testified that the first timejjj}learned that
the witness was [N was in the second termination letter that[fjrecetved. INBthen provided the
Tribunal with the first termination letter that [ recelved {referenced above) which does not identify the witness.

17. The Complainant said that [lltoo had a phone catt wich M on the night of the 4™ May 2020 wherein [JJJ]
I cirimed to be surprised to hear that I was alleging that threats were made and denled having
heard any threats.

18. Notwithstanding the first termination letter, Counsel for the Respondent now says that the Complainant was
terminated for serlous misconduct pursuant to section 52{1)(a) of the Labour Law.

|'rheuu |

19. The Labour Law (2011 Revislon) provides;

51 (1) Subject to subsections (2) and (3), a dismissal shall not be unfair {f the reason assigned by the employer for
it is —
(@) Misconduct of the employee within section 52(1);
(%) That it is under section 52(3), namely misconduct following the receipt of a written warning;
(c) That is is under saction 53(2), namely a failure of the cnwoyu fo perform his duties in a satisfactory manner
Jollowing the recelpt of a written warning;
(d) That the employee was redundant; p«J
() That the smployee could not continue to work in the poasition he held withowt contravention (on his or on the
employer 's part) of a requirement of this or any othgr law; or
() Some other substantial reason

And under the circumstances the employer acted reaxsonably... i



52 (1) An employer may terminate forthwith the employment of an employse where the emplopes has been guilty of
misconduct in or in relation to [[lenployment so serious that the employer cannot reasonably be expected to take
gmdbrrhmtmm Swch misconduct includes, but is not limited (o sitxations in which the employee
(@) Condicted [in such a manner as clearly 1o demonstrate that the empioyment relationship cannol

be expected to continus;
(8 Committed a criminal offence in the cowurse of employment withowt the consent, express or implied, of the

employer;

(c) Behaved immorally in the cowrse of Wlduties; or

(9) B under the influsnce of a controlied drug (other than one lawfully prescribed by a health practitioner) or
alcohol during the kours of [ employment.

“It is well established that in a case of suspected misconduct the test of fairness is not whether the employer has provide
the employee guilty, and still less whesher[JJ] has dons 30 beyond reasonable doubt, but rather whether the employer
genuinely believed on reasonable grounds in the emplayee’s guilt. This involves a threefold test:

1) The employer must establish did believe the employee guilty of the misconduct;
2) Thas belief st have been on reasonable growmds; and
3) The employer mot have investigated the matier reasonably " )

(See Halsbury Laws of England, paragraph 651)
If this test is met, the Tribunal need only consider further whether the Employer acted reasonably in the circumstances.

“The key consideration for an employment tribunal Is, therefore, the reasonableness or otherwise of the employer’s conduct,
not the injustice to the employes. In adjudicating om the reatonableness of the employsr's conduct, an employment tribunal
wust wot simply substitute its own views for those of the employer and decided whather it would have dismissed on thase
facts; it must make a wider inguiry, (o determine whether a reasonable employer could kave decided to dismiss on those
Jacts. The basis for this approach (the ‘range of reazonable responses iest’_ is that in many cazes thers is a band of
reasonable responses to the employes’s conduct within which one employer might reasonably take one view and another
quite reasonably taks another; the function of a tribunal ax an indistrial jury is 1o determine whether in the particular
circumstances of each case the decision to dismiss the employes fell within the ban of reasomable responses which a
reasonable employer might have adopted. [f the dismissal falls within the band, the dismissal Is fair; bui, if the dismissal
Jalls ouiside the bad, it is urgair.”

(See Halsbury Laws of England, paragraph 642)

The Tribunal's Findings
Daclslon

20. The Tribunal notes that the Respondant is relying upan section 52{1)(a} as the basis for the termination of-
As above, section 52(1(a) says that the employee conducted [N such & maaner as clearly to demonstrate that
the employment relationship cannot reasonably be expected to ", However, the incident tock placa on 4* May
2020, the employee was sent home for one day on $* May 2020 and then reported to work as usual on 6*- 8* May
2020, Thus the employment relationship had In fact continued.

21. The Tribunal notes that both RN 512 e & mesting with their immediate supervisor present o
6® May 2020 whereln they to each other and to their su 3 mmwmmmmm
incidents were reported betwean the Complainant and during that time or even since was
tertninated. B




22. The Tribunal finds that - by Ellown admission, took Into consideration matters whleh.ought not to have
taken into consideration when deciding to tetmlnatd.n I took into consideration previous Incidents
which did not even materlalize into written warnings.

23. The Tribunal also notes that the supervisor tasked with responsibility for investigating the matter was not present at
the hearing, neither did{JJ] provide a witness statement. This is the same supervisor who allegediy toid [ that
had made threats and then two hours [ater denied that any witnesses heard threats.

24, The Tribunal also notes that the witness was not present at the hearing and that the Comphinant
never had an opportunity to examine evidence.

25. The Tribunal also notes that no witness statements were forthcoming from- or- both of

whom were allegedly within hearing renge of the loud verbal altercation.
26, The Tribunal does not accept that termination of an employee with 17 years tenure who had just recently been

Informed that their performance met the company's expectations was within the band of reasonableness on the basis
that:

a. the investigation was poorly handled with the tead investigator allegedly changing his varsion of the
outcome of the investigation;

b. the Complainant was denied naturs! justice due to the identity of the Respondent’s maln witness being
withheld therefore denying [lllthe opportunity to cross examine the withess; and

¢ the psrson responsible for deciding 10 termmne-sdmlttedly took into consideration matters
which [l ought not to have relled upon when making the decision to terminate and

d. the employment relationship had continued beyond the 4™ May 2020 incident withaut any further
incidents

27. The Tribunal does not accept that the Respondent genuinely believed that serious threats were made against-
D »: they fatied to take any actions which a reasonable employer would have done such as:

o. suspending the offending employee with specific instructions to stay away from the premises and co-
workers,

b. file a police report

¢. taken steps to ensure that when on premises the two individuals did not come into conmtact with each
other

28. The Tribunai s Inciined to beieve that the Respondent looked at this Incident 85 an 0ppOTtuNIty 10 Part ways with -
B without having to pﬂy. severance to which [ would otherwise have been entitled.




| Ovders/Awards |

29, - claim for severance pay succeeds.- is entitled to i per month

30. _ claim for unfair dismissal simitarly succeeds. The Tribunal award

[ appeats =

The Tribunal’s decision, enforcement ond oppeais are governed by section 75 to 78 of the Labour Law. Any persons
aggrieved by this Tribunal decision by virtue of section 78 of the Lobour Low may, within 14 doys of notificotion of the
decislion, or service of notice, oppeol to the Appeals Tribunal.

Gregery Barnes, Chalrperson
Signed this _J_ day of February, 2021

FEB 02 2021
TRIBUNAL



