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Monday, 22 February 2021

Via Email Via Email

net: 26762 - [

The enclosed ruling of the Labour Tribunal, resulting from the proceedings of Thursday, 28 January 2021, in

the matter of [N, s orovided in accordance with section 75 of the Labour Act
{2011 Revision).

Decislon

Whilst the Tribunal can look at the letter from lllland accept that Il had a genuine belief that (NN
was gulity of serious misconduct, we are Incapable of finding that such belief was formed on reasonable

grounds. The lack of oral evidence on behalf of [l or Indeed written statement from the accountant
contribute to this as does the evidence heard from the voice recording.

We therefore find that the employer has not satisfied the Tribunal that the termination was reasonable in
the circumstances and B 25 unfairly dismissed

NN v 25 employed on 21 March 2016 and dismissed on 3 March 2020. lllcontract is sitent on [l
notce period and as a resultjj notice period is one month being the time between pay. Thus for the
purposes of calculating- award we considediill true date of termination to be 2 April 2020 being one
month afterfiilwrongful termination.

Orders/Awards
The claim is successful and [l is awarded the following:

o severance pay 4 weeks © ST
s unfair dismissal compensation 4 weeks @[l

o Total award S|

Thes Is the unanimous decision of the Tribunal.
Right to Appeal

Any person aggrieved by this Tribunal Decision, by virtue of the Labour Act (2011 Revision), may within
fourteen (14) days of the date of this letter of notification, appeal this Decision. The appeal application must
be made in writing and addressed to the Chairman of the Labour Appeals Tribunal. The appeal application
should provide the reasans why you assert that the Tribunal has made an error of fact or Law.

Should an appeal not be filed within the prescribed timeframe, full payment of the award wil! become due
within fourteen {14) days of the date of this letter.
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Please direct appeals to:

Secretary to The Labour Appeals Tribunal

Ministry of Education, Employment, and Gender Affalrs
2™ Floor Mid Town Plaza

Elgin Avenue, George Town

Grand Cayman KY1-9000

Cayman (slands

Tel: (345) 945-8960

Emalk: Lataovky Aternative Email sbourtrRunai@dio.ky

Labour Tribunal Secretary

CAYMAN ISLANDS GOVERNMENT

Department of Labour & Pensions
2" Floor, Mid Town Plaza, Eigin Avenue
P.O. Box 2182 George Town

George Town, Grand Cayman K¥1-1105
Direct Ext: (345) 204-4015 Direct Emalk: kara coonoePgoy ky
Lsbour Tribunal General Emall: ibourtsibuneifiolgoy ky
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Department of Labour & Pensions

Diract Bxe: (345) 244-4015 Direct Ematt: kara.connar®eov. oy

Caymnan Isiands Government Lsbour Tribunal Geners] Emalk iabourtribuneidipgeoy by
2™ floor, Mid Town Plaza ""‘! Phona Contact I {345) :Wm-sm
Elgin Avenue, Gearge Town Departmant’s Genersl Emath: glo@govky
s P.0O. Box 2182 Freadom of information Emalt FEOLOLPBgov ky
Grand Cayman Kv1-1105 website: wwwallogovky
_ . 'LABOURTRIBUNAL = =
. SRR Extraordinary, Gazette No. 45/2019_';
Gregery Barnes Ryan Charles Caroline Barton
James Kennedy Angelits Edwards Melaynee Bodden
Jennadell Myles Brando Rankine Martha Bush
Kathryn Rowe Stephanie Suckoo (Resigned) tan Charlery
Noel Webb Ludivenea Dilbert
Edward Solomon
Decision
Matter:
Date of Haating: 28 January 2021
Location: Maln Conference Room, Department of Labour & Pensions
Attendeas The Tribunal
James Kennedy, Chairperson
Ludivene Dilbert, Member
Angelita Edwards, Deputy

For the lainant
In person

For the Respondent
Not present
Click here to enter text.
Click here to enter text.
Obsarvers
None
The Proceedings were recorded.
‘The Proceedings were closed to the press and the general public.
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5.

This Is the Deciston and Order of the Lebour Tribunal (“the Tribunal®) In respect of the hearing of a
Complaint (“the Complaint”) filed byl IS (“the Complainant” or TEENENR) against B
former emplover, I the Empicyer” or TN

The Complaint was heard by the virtual video conference Zoom, on 28 January 2021, commencing at 10
am

The Tribunal has reviewed and carefully considered the Complaint, the written representations made by
the Employer togethar with the other documentation referred to In this Declsion.

The Tribunal has siso reviewed the relevant sections of the Cayman Istand Labour Act (2011 Revislon) {"the
Labour Act™) and In resching this Decision, the Tribunal hes also carefufly considered the evidence, and oral
testimony of the Complainant.

The Tribunal was satisfied that [lllhad been properly given notice of the date of the hearing and with no
request for an adjournment or reason for thelr absence it was determined to proceed to hear the matter
in thelr absence.

[Background = . . - . . - 5. cew v qoc . o 7 wew .l ]

——

1. SR o employed by [fjunder a signed contract of employment dated 27 March 2016, lllbigned a
new contract of employment in 2019 with effective date of 22 January 2019 suparseding the previous.

2. Il setary was SR per snnum st that time and at the time of [Rermination (R ssserts [wes

paid SR per month.
3. e ro wamings onlllfile st the date offffj termination.

4. [ w=s dismissed by way of termination letter dated 3 March 2020, The circumstances surrounding
the dismissal are set out in & letter from [[llito the Department dated 11 August 2020 and in summary are:

e On 28 February had a loud disagreement with the accountant at the office
o This was gs a resu

Ing asked to do a defivery to IEMwhich wasn't possible given|JJjJ]
other tasks,

o This vas overheard by the . (N - <-c/- v
.

atthet!
witnassed a further disagreement between the same persons.

o  tater the same
ﬂﬁswunmuhof_ﬁndmomﬂntd\eammhaddedmmdmmm.
to repay a debt to the company and becoming nd upset in
the office and in the presence of a numbet of staff and, according customers
on the phone.
o s s resutt of both incidents, NI setermined thetlll should be given a written
ing and later the same day invited to a meeting to discuss his conduct and reprimand
At the mesting described I as demonstrating the same behaviour
a3 esriler and that the meeting went badly 5o she ended the meeting by giving him a waming letter,
o Asaresult of the above she decided that he should be terminated and a separation letter was drafted
and given to him on Monday 2™ March.
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S. The actual termination letter was dated 3" March 2020 and this letter focused on the alleged disrespectful
behaviour at the meeting with [ (c2\v~e oL U

6. Assetout above,-dedded not to appear before the Tribunal to explain their side of events,
7. Forhis part ISR did attend the Tribunal and gave evidence Jllstated thatlill did heve a conversation

with the accountant byt denled belng arrogant or disrespectful and further denled being disrespectful at the
meeting with SIS SN informed the Tribunal that JJjhed recorded a portion of the

meeting with m and upon invitation by the Tribunal this was sent to the Tribunal and
listened to prior to ose of proceedings.

[ The Tribunal Observations -~ = Tl wg oh T . e ]

8. Secton 75(6) of the Labour Act specifically provides that if any party fails 1o attend the hearing, a tabour
Tribunal shall neverthaless hear any other party attending, and shall proceed to consider the case an the
basls of the complaint, the hearing and eny written representations made by the party falling to attend.

9. Thus i do not have to attend to have thelr position considered but nonetheless it Is clearly beneficlal if a
party wishing to have a finding in their favour does so in order to explain fully the facts and tircumstances of
the case and address any arguments put forward by the other side.

10. In this case there s a live factual disputa, the employer [ll states that (I scross 3 incidents on 28®
February 2020, conducted JIn such a manner that the employment refationship could not continue.

11. The thrust of their case was that [Jwas rude and Insubordinate to senior members of staff.

12. The facts relled upon are disputed by ccepted that conversations wera had with both the
accountant and (IRt disputesfiiij behaviour fell short of expectation.

13. The enly

I ond
nothing of a natura that suggests

raneous evidence the Tribunal had was the voice recording of the meeting betweenllll
o this admittedly not complete recording we heard
complaints were well founded.

14. The question of whether the decision to terminate was reasonable Is to be determined In accordance with
the equity and substantial merits of the case having regard to all the circumstances. Furthermore, when
cansldering this the Telbunal will look at:

« If the employer had a genuine bellef In the employee's gu!lt
= If that belief was formad on reasonabte grounds

+ If the employer carried out a reasonabla Investigation

15, Wilst the Tribunal can look at the letter from Iilfand accept thatjjifhad o genuine belief that [N
was gullty of serfous misconduct, we are incapable of finding that such bellef was formed on reasonable
grounds. The lack of oral evidence on behalf of [ or indeed written statement from the accountant
contribute to this as does the evidence heard from the vplce recording.
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16. We therefore find that the employer has not satisfied the Tribunal that the termination was reasonable in
the circumstances and [IIwas unfairly dismissed.

17—was employed on 21* March 2016 and dismissed on 3 March 2020.[J contract is sitent on IR
notice period and as a resuit ] notice period Is one month being the time between pay. Thus for the
purposes of tinglaward we considerlllirue date of termination to be 2* April 2020 being one
month after ﬁ::mgful termination,

Dectsion I
18. The claim Is successful and- Is awarded the following:
o severance pay 4 weeks @ S

s unfalr dismissal comimtion 4 weeks @ $-

« Total award

19 This is the unanimous decision of the Tribunal.

Appeats

The Tribunal's decision, enforcement and appeals are governed by section 75 to 78 of the Labour Law Any person
aggrieved by this Tribunal decision by virtue of section 78 of the Labour Law may, within 14 days of notification of
the decision, or service of notice, appeal to the Appeals Tribunal.

A~}

Janfes Kennedy, CElrperson Jo
Sigfied this Iﬂt day of February 3021

FEB 22 2021

TRIBUNAL
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