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STALKING LEGISLATION 

 

INTRODUCTION 

 
1. The Law Reform Commission (“LRC”) submits for consideration “The Penal Code 

(Amendment) Bill, 2015 and the Stalking (Civil Jurisdiction) Bill, 2015. These Bills are reflected 

in Appendix 1 and 2 respectively and are aimed at addressing the problems relating to stalking 

by defining stalking behaviour and identifying appropriate legal remedies to prevent or reduce 

harm brought about by such conduct.   

 

BACKGROUND 

 
2. Issues surrounding stalking formed the basis of discussions undertaken by the Young 

Business and Professional Women’s Club (“YBPW”) which established a taskforce in 2005 to 

investigate, assess and provide legislative recommendations to the then Government on sexual 

harassment and stalking. It was intended that those recommendations would facilitate the 

protection of persons from sexual harassment and stalking in the Cayman Islands.   

 

3. A report was prepared by the YBPW in which the prevalence of stalking was highlighted 

and it concluded that stalking presents a serious problem in the Islands which required urgent 

legislative intervention.  

 

4. Subsequently, pursuant to the Report of the Special Advisory Committee on Gender 

Violence, 2008, the then Cabinet issued a directive in December, 2008 that the issue of gender 

violence should be examined by a committee established by the Portfolio of Legal Affairs in 

consultation with the then Ministry of Health and Human Services. It was instructed that the 

examination should fall within the parameters of the LRC and address interpersonal and gender-

based violence issues such as domestic violence, sexual harassment and stalking. 

 

5. The LRC has since dealt with the issue of domestic violence which culminated in the 

enactment of the Protection from Domestic Violence Law, 2010. In relation to sexual 

harassment, the LRC submitted to the Hon. Attorney General, for consideration, its Final Report 

on Sexual Harassment which includes a Sexual Harassment Bill
1
. The Report and Bill have been 

the subject of commentary by the Ministry of Education, Employment and Gender Affairs.
2
  It is 

anticipated that after the conclusion of Ministerial review, the Bill will be submitted to Cabinet 

for consideration.   

 

6. This Final Report now seeks to put forward proposals to address the stalking issue in a 

manner similar to the way the issues of domestic violence and sexual harassment have been 

examined.  

 

 

 

 

                                                           
1
 1

st 
 May, 2013. 

2
 19

th
 August, 2014. 
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STALKING LEGISLATION RESEARCH PROCESS 

 

5. In advancing the research process, the LRC treated this project as a legislative drafting 

project. Generally, our law reform process entails the preparation of an Issues Paper or 

Consultation/Discussion Paper setting out the LRC’s suggestions for reform. However, 

depending on the subject matter and on whether the LRC was provided with research material 

which it believes fully discusses the pertinent issues, we may opt to formulate a consultation Bill 

which is guided by the findings of that research in addition to our independent findings.  

Accordingly, the LRC opted for this approach in dealing with the stalking issue having had the 

benefit of reviewing the report of the Young Business and Professional Women’s Club on Sexual 

Harassment and Stalking. 

 

(a) Proposals of the Young Business and Professional Women’s Club on Sexual 

Harassment and Stalking 

 

6. The primary conclusion which emerged from the Report of the Young Business and 

Professional Women’s Club on Sexual Harassment and Stalking is that there is a need for 

comprehensive legislation to deter stalking and to provide appropriate remedies to victims of 

stalking. It was recommended that the legislation provide for the following-  
 

 that a person stalks another person if he or she engages in a pattern of behaviour that is 

directed against that other person and occurs on at least two separate occasions within a 

period of 12 months; 

 

 that the acts of stalking should include (a) watching, loitering near, or preventing or hindering 

access to or from, that person’s place of residence, business, employment, or any other place 

that the person frequents for any purpose; (b) following, stopping, or accosting that person; 

(c) entering, or interfering with, property in that person's possession; (d) making contact with 

that person; and (e) giving offensive material to that person;  

 

 the criminalization of stalking and allowing a person to bring an action for injunctive relief 

and/or other civil law remedies against a person he/she alleges has stalked him or her; 
 

 an ability to seek redress through filing a complaint to the police to place the matter under 

criminal investigation or of their own accord through an application to the Court for 

injunctive relief such as a protection or restraining order and damages; 
 

 the power of the Court to order imprisonment, fines and/or compensation to the victim and 

that prison terms range up to three years; 
 

 the extension of injunctive relief to protect family members or other persons connected to the 

victim including orders to prevent a person from engaging in specified activities; 
 

 an appeals process (both for the alleged offender or victim) be in place in the civil and 

criminal context provided that any injunctive relief, such as protective or restraining orders, 

remain in place until a ruling is made in relation to the appeal; 
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 a publication ban to prevent the reporting of a case; any evidence or submissions; or to 

prevent the disclosure of the names of victims, witnesses and the offender if a case warrants 

it; and 

  

 dismissal of civil proceedings if satisfied that they were frivolous or vexatious. 

 

(b) Overview of the Stalking Issue 

 

7. In taking the recommendations of the YBPW into consideration, the LRC commenced its 

review by providing a brief overview of the stalking issue. It was indicated that historically, in 

jurisdictions where the “fan” culture is prevalent, stalking was associated with those obsessed 

fans who harassed and threatened various celebrities but that stalking has now evolved and is no 

longer so restricted in nature as it affects a wide variety of persons.
3
  

 

8. Stalking behaviour is described as a series of acts or course of conduct directed towards 

any person that, when taken together over a period of time, causes that person to feel harassed, 

alarmed, distressed or intimidated and to fear for his or her safety or the safety of others known 

to him or her.
4
   

 

9. This type of behavior, we noted, may escalate from what may initially be annoying and 

alarming but lawful behaviour to the level of dangerous, violent and potentially fatal conduct.  

The methods employed by stalkers can involve a series of unlawful actions such as making 

obscene telephone calls, using threatening language and committing acts of violence.
5
   

 

10. Additionally, stalkers may harass their victims by making unwelcome visits, making 

unwanted communications or silent telephone calls, repeatedly following the victim on the 

streets, watching the victim’s home or place of work, persistently sending unwanted gifts or 

articles to the victim, disclosing intimate facts about the victim to third parties, making false 

accusations about the victim, damaging property belonging to the victim or physical and verbal 

abuse.
6
 

 

11. It is important to note that stalkers may exhibit behaviour which is legal and socially 

acceptable when examined in isolation.  However, innocent conduct, such as following someone 

or sending gifts, can be intimidating if done persistently and against the will of another person. In 

other words, when viewed holistically, and in the context of the relationship between the stalker 

and the other person, behaviour which may seem innocuous may become unlawful and 

dangerous. 

 

12. Our research pointed out that while stalking is gender neutral behavior, that is, both male 

and female perpetrators and victims are involved, women are usually the primary victims and 

                                                           
3
 Meloy, J.R. (1996). Stalking (obsessional following): A review of some preliminary studies. Aggression and 

Violent Behaviour, 1, 147-162 and L.A. Lewis (Ed.), The adoring audience: Fan culture and popular media, 

Routledge, London. 
4
 T. Lawson-Cruttenden, “Is There a Law against Stalking?” [1996] NLJ 418. 

5
 K. Mohandie, C Hatcher & D Raymond, “False Victimization Syndromes in Stalking”.  

6
 M Pathé & P E Mullen, “The impact of stalkers on their victims” (1997) 170 British Journal of Psychiatry 12.    
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men are the primary perpetrators. Some perpetrators may be suffering from minor psychiatric 

and emotional illness, whilst others may be suffering from a serious psychological syndrome or 

psychiatric breakdown.   

 

13. Studies
7
 have identified several categories of stalkers. These include the rejected stalker, 

predatory stalkers, debt collectors, erotomanics, love obsessional stalkers, sociopathic stalkers, 

stalkers with false victimisation syndromes, disgruntled clients or employees of private or public 

organisations and cyberstalkers. 

 

14. Stalking may have the effect of causing behavioural, psychological and social 

consequences for the affected person.  Specific risks to the victim include loss of personal safety, 

the loss of a job, insomnia and a change in work or social habits.  The experience in other 

jurisdictions is that these effects of stalking have the potential to adversely affect criminal justice 

resources, the health care system and the economy.
8
 

 

THE NEED FOR DISCRETE STALKING LEGISLATION 

 

15. Several arguments
9
 tend to be put forward when the question is asked whether criminal 

and civil legislative intervention is necessary to respond to acts of stalking.  These include-  

 

 stalking behaviour may become more frequent and intrusive and may escalate into 

violence if not restrained at an early stage; 

 

 stalking can have long-term and devastating effects on the private, family and 

business lives of the victims as well as their physical and psychological well-

being;   

 

 civil proceedings are costly, slow, complex and not appropriate where a victim 

requires emergency protection;  

 

 police intervention is necessary to prevent stalking cases from developing into 

violence;   

 

 there is a need to deter stalking by sending a message to potential stalkers that 

engaging in such behaviour would result in prosecution; 

 

 enacting a stalking law would also send a clear message to the public and police 

that stalking victims are entitled to early protection of the law;   

                                                           
7
Zona, M.A., Sharma, K.K., & Lane, J. (1993). A comparative study of erotomanic and obsessional subjects in a 

forensic sample. Journal of Forensic Sciences, 38, 894 - 903. 
8
 K. L. Walsh, “Safe and Sound at last?  Federalized Anti-Stalking Legislation in the United States and Canada” 

(1996) 14:2 Dickinson Journal of International Law, 373 at 381. 
9
 Manitoba Law Reform Commission, Stalking (Report No 98, 1997), pp 5 – 6; see also Dr. Inez Dussuyer, Is 

Stalking Legislation Effective in Protecting Victims, Paper presented at the Stalking: Criminal Justice Responses 

Conference convened by the Australian Institute of Criminology and held in Sydney 7-8 December 2000. 
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 victims need to be protected by imprisoning stalkers in serious cases in order to 

preclude the stalker from inflicting further harm on their victims, and give their 

victims an opportunity to change address, seek help from relatives or social 

workers, and prepare for the stalker’s release; and 

 

 convicted stalkers who are mentally ill should be ordered to receive counselling, 

mental evaluation and mental treatment. 

 

(a) Stalking and the Criminal Law 

 

16. In our consultation paper it was pointed out that the Protection from Domestic Violence 

Law, 2010 provides a legislative framework for addressing domestic violence and the option of 

using civil proceedings to redress the imbalance of power that may exist in some inter-personal 

relationships. In most legal systems, the general criminal law prohibits personal violence 

offences and in some systems, such as that which exists in the Cayman Islands, domestic 

violence legislation provides recourse in the form of a protection order to prevent future acts of 

personal violence. Further, the Penal Code (2013 Revision) criminalises acts of harassment and 

watching or besetting.
10

     

 

17. Generally speaking however, the criminal law is inadequate. Although the Penal Code 

covers some aspects of stalking behaviour, they do not address stalking as an independent 

problem.  Arguably, current legislation treats stalking behaviour piecemeal and deals with it as 

an isolated incident of criminal behaviour such as murder, robbery, theft and assault. In other 

words, existing criminal law deals mainly with single incidents. It is far less developed in 

directly targeting behavior such as stalking which is continuous and the stalker can be prosecuted 

only if his act falls within the scope of a criminal offence.   

 

(b) Stalking and the Civil Law 

 

18. With respect to civil law, the law of tort is relevant to stalking given that stalking is a 

form of wrongdoing which often results in harm, loss and expense. Such loss may include 

personal injury, psychological and emotional distress, depression, loss of income and a wide 

range of expenses from moving costs to counselling and therapy. It is essential to have legal 

remedies which allow the victim of stalking to recover monetary damages for such losses.   

 

19. Tort law consists of a number of discrete torts, some dealing with particular kinds of loss, 

some dealing with particular kinds of conduct and some operative in particular circumstances. 

However, tort law does not provide a general remedy to the victims of stalking given that there is 

no tort of stalking. Therefore, in legal proceedings, one has to focus on particular aspects of the 

stalker's conduct and bring it within a conventional head of tortious liability, the primary purpose 

of which is not to provide a remedy for the subject of stalking. Further, many victims are 

discouraged from seeking a civil remedy because civil procedures are cumbersome, expensive 

and less appropriate where emergency protection is required.   

                                                           
10

 See sections 88A, 88B and 155. 
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20. While some of the offensive behaviour associated with stalking can be dealt with under 

existing laws, the protection afforded by the civil and criminal law is uncertain. The enactment 

of specific stalking legislation would therefore serve as a recognition that comprehensive 

protection is not available to people who fear that they will become victims of violent activity in 

the immediate future.   

 

21. Legislation would reinforce that actions which constitute stalking cause psychiatric and 

psychological harm and may result in serious danger to the person being pursued. Ultimately, the 

objective would be the reduction and prevention of violent inter-personal relationships by 

recognising that violence, irrespective of the form, is unacceptable behaviour and ensuring that 

there is effective legal protection for victims of stalking. 

 

22. The LRC is of the view that it is in the best interests of our society to take immediate and 

effective action when cases of stalking arise and this requires accessibility to an appropriate 

legislative framework.  

 

STALKING LEGISLATION CONSULTATION PROCESS 

 

23. In advancing the consultation process on the need to establish a legislative framework to 

deal with stalking, the LRC prepared for consideration a draft Penal Code (Amendment) Bill, 

2014 and the Stalking (Civil Jurisdiction) Bill, 2014. These Bills were published on 29
th

 March, 

2014 for general public consultation (see Appendix 3) and forwarded to the following-  

 

 Hon. Chief Justice; 

 Ministry of Community Affairs, Gender and Housing; 

 Cayman Islands Law Society; 

 Cayman Islands Bar Association; 

 Cayman Islands Society of Professional Accountants;  

 Society of Trust & Estate Practitioners; 

 Cayman Islands Chamber of Commerce;  

 Cayman Islands Bankers’ Association;   

 Cayman Islands Compliance Association; 

 Human Rights Commission; and 

 Cayman Islands Real Estate Brokers Association. 

 

24. All the major common law jurisdictions
11

, including Australia, Canada, England, Ireland, 

New Zealand and all the states in the United States, have enacted anti-harassment or anti-stalking 

legislation. The provisions of the consultation Bills are accordingly informed by the Australian 

Capital Territory Crimes Amendment Act, 2000 (No. 4), the Bermuda Stalking Act, 1997 the 

New South Wales Crimes (Domestic and Personal Violence) Act, 2007, the Canadian Criminal 

Code, 1985, the United Kingdom Protection from Harassment Act, 2007, the New Zealand 

Harassment Act, 2007 and the South Africa Protection from Harassment Act, 2010. 

                                                           
11

 R A Lingg, “Stopping Stalkers : A Critical Examination of Anti-Stalking Statutes” (1993) 67 St John’s Law 

Review 347 at 375. 
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26. The consultation period on the Bills initially expired on 21
st
 March, 2014 but the deadline 

was subsequently extended to 5
th

 May, 2014 in order facilitate members of the public who may 

not have had an opportunity to review the Bill within the initial period. At the end of the 

consultation period comments were received from -  

 

 the Estella Scott-Roberts Foundation; 

 the Information and Communications Technology Authority; 

 the Ministry of Community Affairs, Gender and Housing; and 

 the Caymanian Bar Association. 

 

27. While several recommendations were made by the respondents with respect to the 

provisions of the Bill there was general support for the enactment of legislation to deal with 

stalking. The comments of all respondents and the responses of the LRC are reflected in 

Appendix 4.   

 

28. Following upon the examination of the comments, the LRC revised the Bills to reflect 

those amendments which were consistent with its objective to respond to the stalking issue.   

 

RECOMMENDATIONS 

 

29. Against the background of our review, research of the literature and the examination of 

the legislation of other jurisdictions the LRC recommends that the following main points be 

reflected in the formulation of legislation to deal with stalking: 

 

(a) Stalking is repetitive behaviour which is lawful in itself but assumes a threatening 

character when viewed in aggregate. The concept of persistence should therefore 

be adopted in the formulation of the offence by utilising the phrase “course of 

conduct”. A single act, should therefore not attract criminal liability.   

 

(b) It is the harmful effect which the stalking behaviour has on the victim that turns 

what would otherwise be legitimate behaviour into criminal conduct. Therefore, a 

person who, without lawful authority or reasonable excuse, pursues a course of 

conduct which amounts to stalking of another, should be guilty of an offence.   

 

(c)  In order to address any concern that the threshold of stalking is too low because 

the harm suffered by a victim could be viewed as trivial, the degree of stalking 

experienced by the victim should have reached such a level that he or she fears for 

his or her safety. Hence, the activities engaged in by the stalker should have 

caused the victim to have genuine safety concerns for himself or someone known 

to him before the stalker could be charged with the offence of stalking.   

 

(d)  It is challenging to enumerate all the behaviour that could constitute stalking 

conduct. The law should therefore be wide enough to provide maximum 

protection to victims who may be impacted by conduct not specifically identified 

in the legislation.  
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(e)  The legislation should not affect the freedom of others to pursue lawful or 

legitimate activities. The defences of lawful authority and prevention or detection 

of crime should therefore be made available so as to exclude these activities from 

the scope of the offence.  

 

(f)  In keeping with the rights and freedoms guaranteed by the Constitution
12

, of 

paramount importance is the protection of privacy, family, home, health and well-

being of Cayman Islands Residents. Stalking legislation does serve to further 

these important interests by placing focus on the harmful effect of stalking 

behaviour on victims. However, we have to ensure that the legislation is not 

directed intentionally at the communicative impact of the conduct, and is 

unrelated to the suppression of free speech. Any restriction on free speech should 

be incidental and any such incidental restriction should be no greater than is 

essential for the protection of public health and privacy interests.    

 

(g)  Incarceration not only protects the victims by preventing stalkers from 

committing a second offence, it also gives the victim time to rearrange his 

personal affairs or escape to a place of safety. Victims are assured that they can be 

safe while the stalker is in incarcerated. Further, during the period of 

incarceration, the stalker can receive counselling or psychiatric treatment.    

Therefore, we consider that the courts should have the power to impose a 

custodial sentence.  

 

(h)  Recognition should be given to stalkers who know that their conduct amounts to 

stalking, and stalkers who do not have this knowledge but, when viewed 

objectively according to the standard of a reasonable person in possession of the 

same information, ought to know that their conduct amounts to stalking. We 

consider that stalkers should be subject to the same criminal sanctions if they have 

caused their victims alarm or distress, however the courts should take into 

consideration the state of mind of the stalker when imposing a penalty. That is, is 

the stalker someone who “ought to know” or “knows”.  

 

(i)  Not all victims of stalking may be interested in punishing the perpetrator. A 

victim may not wish to have the stalker incarcerated or may not want to adversely 

affect the stalker’s future due to a criminal conviction.  Moreover, arresting the 

stalker might worsen an already volatile situation and provoke him to take 

aggressive action against the victim and his or her family members. At times 

prosecution may do more harm than good and may precipitate a break-up of the 

family. Some victims therefore prefer civil remedies that are designed to protect 

them from further stalking and to be compensated for their losses. The 

introduction of protection orders and compensatory remedies is therefore 

recommended. 

 

30. When all factors are taken as a whole, the most appropriate approach to the issue of 

stalking is to allow for both civil and criminal remedies, thereby acknowledging the seriousness 

                                                           
12

 Cayman Islands Constitution Order, 2009. 
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of the behaviour but at the same time granting a victim of stalking access to expeditious 

intervention by way of a protection order and other civil remedies. 

 

31. Accordingly, and taking into account the aforementioned recommendations -   

 

(a) the proposed  Penal Code (Amendment) Bill, 2015  provides for -  

 

(i) the elements that must be satisfied before the offence of stalking is 

constituted; 

(ii) the types of conduct that may constitute the offence of stalking; 

and  

(iii) the defences that may be raised against allegations of stalking; and 

 
(b) the proposed Stalking (Civil Jurisdiction) Bill, 2015 provides for -  

 

(i) the issuance of a protection order for the benefit of a stalking 

victim; 

(ii) the making of an application for a protection order on behalf of a 

stalking victim who is unable or unwilling to apply;  

(iii) investigation of stalking complaints and the conduct of court 

proceedings; and 

(iv) damages for any loss suffered by the victim of stalking or the 

person against whom a frivolous or vexatious claim was made.  

   

CONCLUSION 

   
32. These legislative recommendations seek to offer a solution to what the LRC believes to 

be the deficiencies of traditional remedies by providing more comprehensive and effective 

protection. Victims would be given a choice of civil and criminal measures. An entitlement to 

claim compensation and to apply for a protection order to restrain the stalker from engaging in 

stalking behavior will form a critical part of the regime. It is intended that the proposed offence 

of stalking would provide retribution and deterrence and a stalker who is convicted of the 

offence may be ordered to undergo counselling or receive psychiatric treatment among other 

rehabilitative measures. Such civil and criminal measures complement each other and have the 

potential to afford immediate protection to victims of stalking.   

 

33. It is however important to recognise that stalking is a social challenge and increased 

public advocacy will be important in raising awareness about the issues. Legislative intervention 

on its own is not sufficient. The serious obsessive stalker is unlikely to know or believe that his 

or her conduct is against the law and is likely, even if he or she does know, to disregard that law. 

If a legislative strategy against stalking is to achieve more than symbolic importance and be 

useful against stalking in all its forms, implementation will be an important element of the 

reform process. 

 

34. It might be useful to note that a Threat Management Unit was created in the Los Angeles 

Police Department in 1989 in response to the incidence of stalking. The function of this unit is to 
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assess the threat posed by individual stalkers and take steps to stop the stalking before it escalates 

into more serious violence. Intervention by the Unit is designed to ensure that the stalker is 

aware that the police have knowledge of the behaviour. Effort is made to identify and neutralize 

the problem before it escalates to a more serious level. The Unit also aims to help the victim 

decide what action he or she can take about the threat and it advises about security, assists with 

obtaining restraining orders and encourages the victim of stalking to manage the threat.
13

 

 

35. Stalking by its nature calls for early intervention, preventive action, and proactive 

problem-solving. These are the hallmarks of community policing which complement legislative 

intervention. 
 

36. The first and critical aspect in this process is the formulation of comprehensive 

legislation. It is in this regard that the Law Reform Commission submits for the consideration of 

the Hon. Attorney General its Final Report on Stalking which includes the Penal Code 

(Amendment) Bill, 2015 and the Stalking (Civil Jurisdiction) Bill, 2015.   
 

 

 

 

 

 

 

 

 

Ian Paget-Brown, QC 

Chairman  

 

5
th

 February, 2015 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
13

 Goode M ‘Stalking: Crime of the 90s?’ (1995) 19 Criminal Law Journal at pp 202. 
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FINAL REPORT  

 

PENAL CODE (AMENDMENT) BILL, 2015  
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APPENDIX 2 

 

FINAL REPORT  

 

STALKING (CIVIL JURISDICTION) BILL, 2015  
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APPENDIX 3 

  

CONSULTATION  

 

PENAL CODE (AMENDMENT) BILL, 2014 

 

AND 

 

CONSULTATION  

 

STALKING (CIVIL JURISDICTION) BILL, 2014 
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APPENDIX 4  

 

RESPONSE TO COMMENTS ON THE CONSULTATION 

  

PENAL CODE (AMENDMENT) BILL, 2014  

AND 

 STALKING (CIVIL JURISDICTION) BILL, 2014  

 

COMMENTATORS: 

 

THE MINISTRY OF EDUCATION, EMPLOYMENT AND GENDER AFFAIRS (MEEGA) 

THE CAYMANIAN BAR ASSOCIATION  

THE ESTELLA SCOTT-ROBERTS FOUNDATION 

THE INFORMATION AND COMMUNICATIONS TECHNOLOGY AUTHORITY (ICTA) 

 

Consultation Penal Code (Amendment) Bill, 2014 Comments from Consultation Law Reform Commission Response 

 

155. (1) A person stalks another person if 

the first-mentioned person intentionally engages in a 

course of conduct specified under subsection (2), 

which-  

 (b) occurs on two or more occasions; 

    of employment with an employer  

(e) he knows or ought to know would 

cause that other person to fear for his 

safety or the safety of someone 

known to him. 

 

 

 

 

 

 

CAYMANIAN BAR ASSOCIATION  

 

The paragraph does not address the maximum length 

of time between such occasions. Should there be a 

maximum time pan that in put in place between two 

such occasions.  order to specifically include interns. 

 

This paragraph seems to suggest that it is a subjective 

test rather than an objective test in determining 

whether an offender would know that his conduct 

would cause another person to fear for his safety or 

the safety of someone know to him 

 

The Bill does not appear to address cases where a 

person is mentally impaired or ill and not able to 

form the mental element for stalking on the basis of a 

subjective test, potentially leaving the victim and 

public at risk and failing to address treatment or other 

suitable handling of the offender. 

 

 

An amendment has been made to require that the  

conduct occur on two or more occasions within a 

period of twelve months.  

  

 

The test is an objective one in that the court will have 

regard to all the circumstances of the case in order to 

determine objectively whether the offender ought to 

have knowledge with respect to the impact of his 

conduct.  

 

An amendment has been made under the Stalking 

(Civil Jurisdiction) Bill to empower the court to order 

the respondent to submit to - (a) psychological 

treatment, (b) anger management instruction; (c) 

counselling or instruction;  (d) treatment;  (e) the 

compulsory attendance or residence at a specified 
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Consultation Penal Code (Amendment) Bill, 2014 Comments from Consultation Law Reform Commission Response 

 

 

 

 

(3)    A person who stalks another person 

commits an offence and is liable- 

 

 

(a) on conviction on indictment, to a fine 

or to imprisonment for four years or 

both; or  

 

(b) on summary conviction, to a fine of 

one thousand dollars or to 

imprisonment for six months or both. 

 

(5) A police officer may arrest, without a 

warrant, anyone he reasonably suspects is committing 

an offence under this section. 

 

 

 

 

 

 

(5) A police officer may arrest, without a 

warrant, anyone he reasonably suspects is committing 

an offence under this section. 

 

 

 

 

 

 

 

 

Insert “or encourages another person to stalk” after 

“who stalk” to address those offenders who use a 

third party to commit such offence on such person’s 

behalf. 

 

This paragraph should specify the amount of the fine. 

 

 

 

The fine should be increased to $5000 in order to 

serve as a deterrent. 

 

 

 

The police should be granted power to enter premises 

without a warrant to assist persons who are being 

stalked 

 

 

 

 

 

 

MEEGA 

 

The Ministry seeks clarification on how this 

provision is expected to work in practice, as the 

alleged perpetrator would have to engage in a course 

of conduct on two or more occasions for that conduct 

location for a specified purpose; or  (f) any other 

appropriate behavioural intervention mechanism. 

 

 

 

 

Wording of this nature is unnecessary as section 18 

of Penal Code (2013 Revisions) deals with a person 

who aids and abets the commission of an offence. 

 

 

 

This amount will be left to the inherent discretion of 

the court. 

 

 

The fine has been adjusted to five thousand dollars. 

 

 

 

 

An amendment has been made to allow a police 

officer, without a warrant, to enter any premises for 

the purpose of giving assistance to any one present on 

the premises if he has reasonable cause to suspect 

that a protection order is being contravened; or if he 

has reasonable cause to suspect that a person is 

committing a stalking offence. 

 

 

 

 

The intent of this clause is to provide the police with 

the power to immediately intervene if the stalking 

conduct is in progress.  It is expected that a 

reasonable suspicion would have been acquired from 
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to constitute the offence of stalking.  It is hoped that 

the statement of a witness or alleged victim attesting 

to prior and/or continuing conduct of a relevant 

nature may constitute reasonable cause. 

 

 

 

. 

 

 

 

 

 

 

previous information and on investigation, a 

determination that the conduct is continuing.  For 

example, if A makes a report to a police officer that 

B follows him home every night and on investigation, 

the police officer observes B’s action, the provision 

would empower the police officer to arrest B without 

a warrant.  
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Interpretation 

2. In this Law- 

“electronic communications identity number” means 

a technical identification label which represents the 

origin or destination of electronic communications 

traffic, clearly identified by a logical or virtual 

identity number or address assigned to a customer of 

an electronic communications service provider; 

 

“electronic communications service provider” means 

a person who is licensed, or exempted from being 

licensed under the Information and Communications 

Technology Authority Law (2011 Revision) to 

provide an electronic communications service; 

  

 

 

 

 

 

“harm” means any psychiatric, psychological, 

physical or economic harm; 

 

 

 

 

 

 

 

 

MEEGA 

 

Though this Bill seeks to address only a selection of 

the services that are included under the wider 

umbrella of information and communications 

technology, the Ministry believes that consistency in 

the legislative framework is most desirable if and 

when possible, particularly as the Information and 

Communications Technology Authority Law (2011 

Revision) (“ICTA Law”) is referenced in the 

definition of “electronic communications service 

provider”. The Ministry highlights the definitions of 

“ICT”, “ICT network”, “ICT service”, “licensee” and 

“message” in the ICTA Law for consideration in this 

regard. 

 

ICTA 

 

Introduce the terms ICT Service, ICT, Network and 

service provided and define them in accordance with 

the ICTA Law. 

 

 

CAYMANIAN BAR ASSOCIATION  

 

The expression economic harm should be defined. 

 

 

 

 

 

 
 

 

 

 

 

 

We have re-examined the provisions dealing with 

electronic communications in order to achieve greater 

consistency with the ICTA Law. In this regard, and 

based on consultation with the ICTA definitions of 

ICT Service, ICT Network and service provider will 

be introduced.  

 

 

 

 

 

 

 

 

 

The terms have been introduced and defined in 

accordance with the ICTA Law. 

 

 

 

 

 

This expression seeks to reflect the common law 

tortious rule of economic loss.  As such, it may not be 

necessary to define the term as the court would be 

left to determine whether the stalking conduct of the 

respondent has economically impacted the victim. 
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Application for protection orders 

4. (1) A person who is being, or has been 

stalked by another person may apply to the court for 

a protection order.   

(2) Every application for a protection order shall 

be served personally on the respondent and on any 

other person encouraged by the respondent to engage 

in stalking the complainant. 

 

 

 

 

 

MEEGA 
 

The Ministry wishes to ensure from this stage that a 

person other than the complainant will be able to 

serve the respondent with the application for a 

protection order. Due to the nature of stalking 

conduct, a complainant is likely to feel safer and/or 

would be more likely to file an application if he or 

she knows that the necessary paperwork is able to be 

served on the respondent by a representative (legal or 

court appointed pursuant to clause 5), officer of the 

court, professional courier, or any other person who 

could legitimately carry out service of process on his 

or her behalf.  However, the Ministry recognises that 

this procedural consideration may be better placed in 

any Rules of Court if necessary. 

 

 

Provision has been made to permit any person to act 

on behalf of the complainant in order to effect service 

of protection order application. 

 

 

 

 

 

 

 

 

 

Application by representative 

 

5. (5)  If a person applying for protection order 

or his representative is not represented by an 

attorney-at-law, the court shall inform that person or 

his representative of- 

(a) the relief available under this Law; 

and 

 

(b) the right to make a criminal 

complaint for stalking against a 

respondent pursuant to section 155 

the Penal Code (2013 Revision). 

CAYMANIAN BAR ASSOCIATION  

 

 

Insert the word “a” after  the words “applying for”. 

 

 

 

 

 

 

Insert the word “of” after the words “section 155”. 

 

 

 

The provision has been amended. 

 

 

 

 

 

 

The provision has been amended. 
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Service provider to furnish particulars 

12. (l) If an application for a protection 

order is made pursuant to section 4 and the court is 

satisfied that a protection order must be issued as a 

result of the stalking of the complainant by means of 

an electronic communications system of an electronic 

communications service provider and the identity or 

address of the respondent is not known, the court 

may issue a direction which requires an electronic 

communications service provider to provide the court 

with-   

(a) the electronic communications 

identity number from where the 

stalking conduct originated; 

(b) the name, surname, identity 

number and address of the 

respondent to whom the 

electronic communications 

identity number has been 

assigned; 

(c) any information which indicates 

that electronic communications 

were or were not sent from the 

electronic communications 

identity number of the 

respondent to the electronic 

communications identity 

number of the complainant; and 

(d) any other information that is 

available to the electronic 

communications service 

provider which may be of 

assistance to the court in 

ICTA 

 

Delete electronic communications system and make 

reference to ICT Service or ICT Network.  Also 

delete “electronic communications” in the marginal 

note. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The provision has been amended. 

 

 

 

 

The ICTA expressed no objection to the revision of 

paragraphs (a), (b), (c), and (d)  to reflect - 

 

(a)  information that facilitates the 

identification of the origin and 

destination of the communication; 

(b) the date and time the communication 

was sent, delivered, received or 

transmitted, or was intended to be 

sent, delivered, received or 

transmitted; and  

(c) any other information that is 

available to the service provider 

which may be of assistance to the 

court in identifying the respondent 

and source of the communication. 
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identifying the respondent or 

the electronic communications 

service provider which provides 

a service to the respondent. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(4) An electronic communications service 

provider on which a direction is served may apply to 

the court for- 

 (b) the cancellation of the direction on 

the grounds that- 

 

 

 

 

 

 

MEEGA 

 

Regarding “electronic communications identity 

numbers”, the Ministry would suggest that an official 

from the Information and Communications 

Technology Authority or other person with expertise 

in this area review this clause in order to ensure that 

it will be effective. For example, the Ministry 

believes it may be possible for an individual to have 

more than one relevant “electronic communications 

identity number” if the stalking conduct originates 

from or terminates in two or more different physical 

locations, e.g. using various internet connection at the 

individual’s place of work or home, an internet café, 

the homes of an individual’s friends or family 

members, a WiFi hotspot, on a data network using a 

smartphone, etc. Any such expert who may review  

 

The Ministry queries whether this sub-paragraph 

could be used as a ‘loophole’ by an electronic 

communications service provider in order to cancel a 

direction made by the court because communications  

have been identified as originating from and/or 

terminating at a client of that provider but neither the 

respondent nor the complainant is a client of that 

provider or technically listed as the source/recipient 

 

 

 

 

 

 

 

 

The ICTA has been consulted on the practicality of 

these provisions and have expressed no objection to 

the draft herein which takes into account MEEGA 

suggestions.  The technical challenges that could 

affect the identification or tracing of a source of 

communication were considered, however, the intent 

is to impose a professional obligation on a service 

provider to assist in an investigation by identifying 

the origin of a communication or suggesting possible 

sources having regard to the complexities involved. 

 

 

 

 

 

 

 

 

The provision should be read within the context that 

it is an application.  It is left for the court to 

determine whether the application will succeed based 

on the reasons given for a cancellation request. While 

it is conceivable that a service provider may see the 

provisions as a loophole, the court may order 

compliance based on its determination of the 

circumstances.  
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(i) it does not provide an electronic 

communications service to 

either the respondent or 

complainant; or 

 

 

 

 

 

 

 

 

 

 

 

(ii) the requested information is not 

available in the records of the 

electronic communications 

service provider.  

 

 

 

 

 

 

 

 

 

 

(7) A service provider who- 

(a) fails without reasonable excuse to 

comply with a direction of the court; 

(b) destroys, alters or conceals or causes 

to be destroyed, altered or concealed 

of that communication (i.e. as in the example above, 

the complainant or respondent utilised an internet 

café, his or her place of employment or another 

location for the communication).  

 

Being unsure of the length of time that such 

information must be held by law or the maximum 

time that such information may be held before it must 

be destroyed, the Ministry would suggest that the 

LRC review the relevant provisions and consider 

whether they would ensure that electronic 

communications service providers are required to 

retain information for an appropriate period of time 

in order to allow for an effective investigation into 

alleged stalking for criminal and/or civil action. It 

may also be appropriate for this Bill to impose 

sanctions on an electronic communications service 

provider that deliberately alters, conceals or destroys 

information that is the subject of a direction under 

clause 12(1) with the intent of preventing access to 

that information.  

 

 

 

 

 

 

ICTA 

 

There is no mention in this section as to how long a 

service provider is obliged to keep a customer’s 

 

 

 

 

Provision has been made for the court to issue a 

direction as to how long information should be 

retained by a service provider in order to facilitate an 

investigation. Also, we have included provisions to 

deal with concealment, alteration and destruction of 

information.    

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Provision has been made for the court to issue a 

direction as to how long information should be 

retained by a service provider in order to facilitate an 
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any information or thing required to 

be produced under subsection (4); or 

(c) hinders, obstructs, prevents or 

interferes with a police officer in the 

exercise his powers; or  

(e) provides any information or makes a 

statement knowing that the 

information or statement is false or 

misleading. 

 

communication  data (which is personal data).  While 

service providers do keep such  data, it is likely that a 

time period after which such data can be destroyed 

will be set when the Data Protection Law comes into 

force.  

 

 

 

 

investigation. Also, we have included provisions to 

deal with concealment, alteration and destruction of 

information.    

 

 

 

    

Attendance of witnesses 

 

13. (1) The court may, at any stage of 

proceedings under this Law, order any person to 

attend as a witness at those proceedings or to provide 

any information or thing if the evidence of that 

person appears to the court to be essential in arriving   

(2) A person who is ordered by the court to 

remain in attendance at the proceedings shall remain 

in attendance unless he is excused by the court. 

(3) Any person who is ordered to attend 

proceedings and fails to- 

(a) attend or to remain in attendance; 

(b) appear at the place and on the date 

and time to which the proceedings 

relate; or 

(c) produce any book, document, object 

or any other thing specified by order 

of  the court 

MEEGA 

 

The Ministry is unsure why this clause speaks to the 

production of books, documents or objects only and 

wonders whether a non-exhaustive list (i.e. ending 

with “or any other matter or thing”) would be 

appropriate to ensure this provision is interpreted 

broadly. A specific reference to matters or things that 

are in the possession of the witness or matters or 

things to which the witness has access may also be 

useful in this context. In cases of stalking – and given 

the types of conduct described in clause 3(2) – a 

witness may also have possession of or access to 

items such as photographs, video recordings, emails, 

electronic records detailing/showing the movements 

of the complainant or respondent, etc.  

 

 

 

 

 

   

 

 

Expansive language has been included to capture any 

information or thing that may assist the court. 
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Prohibition against publication of information 

 

14. (1) In any proceedings under this Law 

and having regard to the interests of any person and 

to the public interest, the court may make an order- 

(a) prohibiting the publication of any 

report or account of the whole or any 

part of- 

(i) the evidence adduced; 

(ii) the submissions made; or 

(b) prohibiting the publication of- 

(i) the name of any person, or any 

name or particulars likely to 

lead to the identification of that 

person; or 

(ii) the affairs of any person; or  

(c) excluding all or any persons other 

than the parties to the proceedings, 

attorneys-at-law involved in the 

proceedings and any officer of the 

court, from the whole or any part of 

the proceedings. 

. 

CAYMANIAN BAR ASSOCIATION 

 

It is recommended that the names of the victim and 

offender be kept confidential at least until the 

proceedings are concluded. 

 

 

The intent of this provision is to preserve 

confidentiality and anonymity. 

 

 

 

 

Police may release information to enable 

application for protection order to be made 

15. (3) The court may, on request, disclose 

the information to the other person or his 

representative only if it is satisfied that the other 

person or his representative is eligible to apply for a 

protection order against- 

(a) the respondent; or 

(b) a person being encouraged by the 

respondent to engage in conduct 

MEEGA 

 

While the use of the term respondent is correct 

according to the definition, it may be clearer for this 

sub-clause to refer to “the person to whom the 

specified information relates” rather than listing the 

types of persons as in the two current paragraphs. To 

speak of a respondent at this stage may be confusing, 

as the application has not yet been made, and 

reference to the individual to whom the specified 

 

 

We believe that use of the defined term respondent is 

appropriate. 
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which constitutes stalking. 

                   

information relates would be more precise. 

 

 

Defence to prove that specified acts done for 

lawful purpose 

16.  It is a defence for a respondent to show that- 

(a) his course of conduct was pursued 

for the purpose of preventing or 

detecting a crime; 

(b) his course of conduct was pursued 

under an enactment or a rule of law; 

(c) his course of conduct was pursued in 

order to comply with a condition or 

requirement imposed by a person 

acting under an enactment;  

(d)  his course of conduct was reasonable 

for the protection of himself or 

another person or for the protection 

of his property or the property of 

another; or 

(e) he had no reason to believe that there 

was any person within hearing or 

sight who was likely to be put in fear, 

he had no reason to believe that there 

was any person within hearing or 

sight who was likely to be put in fear 

as a result of his conduct  

 

 

 

CAYMANANIAN BAR ASSOCIATION 

 

It is recommended that the word “alarmed” be 

deleted and that the provision be reflect the same 

wording as provided in the Penal Code (Amendment) 

Bill. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The provision has been reformulated for consistency. 
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 General Comments: 

 

MEEGA 

 

The Ministry is aware that it is conventional to draft 

legislation using pronouns (and other relevant words 

that may be gendered) only in the masculine form, 

and that the Interpretation Law (1995 Revision) 

provides that “words importing the masculine gender 

include females”, but reiterates that it would be best 

practice to follow the lead of the Cayman Islands 

Constitution Order 2009 and use gender inclusive 

(e.g. he or she, himself or herself, his or her) or 

gender neutral (e.g. person, complainant, respondent, 

representative) language going forward.  

 

The Ministry seeks confirmation as to whether the 

LRC has considered circumstances where an alleged 

stalker is a child in drafting these bills. Bullying 

(including cyberbullying) is a serious issue and may 

include stalking behaviours. Though section 12 of the 

Penal Code (2013 Revision) provides that persons 

under age 10 are not criminally responsible for their 

actions and persons age 10-13 are only criminally 

responsible in certain circumstances, it would be 

possible for children (i.e. persons under age 18) to be 

charged with the crime of stalking if the Code is 

amended as proposed. While the Ministry does not 

take the position that children should not be 

responsible for such criminal actions, public 

education on this matter would be essential so that all 

persons are aware that stalking is a serious matter and 

 

 

 

 

As correctly pointed out, our use of legislative terms 

is informed by the Interpretation Law.  Where 

appropriate, we will consider making reference to 

language such as “person” or similar language to 

convey neutrality.  However, until such time as the 

Interpretation Law is amended to permit reference to 

“he or she” we will continue to be guided by the 

current Law on this issue.  

 

 

 

 

Consideration was given to the implications of the 

proposals on a child stalker.  As pointed out however, 

criminal responsibility of a child is determined by the 

Penal Code.  If the conduct of a child does not fall 

within the ambit of the Penal Code due to age then it 

is left for the relevant authorities to determine how 

that child should be dealt with as a matter of policy.  

Policies may include disciplinary action or social 

intervention strategies.  The LRC has placed on its 

agenda the issue of bullying and we will seek to 

make recommendations on how to address the varied 

types of bullying conduct.  Our preliminary research 

reflects that bullying is dealt with from the 

perspective of mandating policies to be formulated.  

In this regard, sanctions are attached to a failure to 

formulate the appropriate policies. 
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will not be tolerated. 

 

 

 ESTELLA SCOTT-ROBERTS FOUNDATION 

 

The Foundation believes that its vision to achieve 

gender equality and eradicate all forms of violence 

would be advanced if the current proposals put for 

the introduction of stalking legislation in the Cayman 

Islands. The Foundation applauds these efforts to 

identify appropriate legal remedies to prevent or 

reduce harm brought about by such conduct.  

 

The Foundation further notes that these proposals for 

stalking legislation are part of a package of related 

legislative measures to address gender-based 

violence. This includes the Protection from Domestic 

Violence Law, 2010, which is now on the statute 

book. However, it also includes the Sexual 

Harassment Bill, which the Law Reform Commission 

included in its 2013 Final Report on Sexual 

Harassment and which remains under consideration. 

The Foundation therefore hopes that the process for 

the full implementation of both the sexual harassment 

and stalking legislation can be achieved with the 

urgency that these important matters deserve. 

 

 

Note is taken of the support for the sexual harassment 

and stalking proposals and the recommendation that 

the measures be implemented. 

 


